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Preface

This is the second edition of the Cayman Islandg Raview, which is intended to be published twice
a year, in summer and winter. The Review is editetipublished by the Truman Bodden Law School
with contributions from members of the local legabfession. The second edition has been made
more user-friendly by the incorporation of a subjewtter index which it is hoped readers will find
useful.

The purpose of the Review is three-fold. Firsityptidge the gap that exists in the law reporting
system in the Cayman Islands. The Cayman Islands Reports date back to 1952 and they are
firmly established as an excellent and importagaleool for the legal profession, students andstho
researching Cayman Islands Law. Nevertheless, thereases that are not reported in the Cayman
Islands Law Reports, which may be covered in theelRRe Moreover, the Review will provide timely
summaries of cases that, at a later date, may lperted in the Cayman Islands Law Reports.
Secondly, to provide carefully annotated cases lwhéenove extraneous material leading to ease of
reading and understanding for the reader. The cagamaries are not, however, intended to be a full
reporting service. Thirdly, and perhaps most impptly, the Review seeks to raise the profile of
scholarship of the law of the Cayman Islands, mhimg a forum for research and debate by the
publication of articles and commentaries on the.law

The current edition features an article by Andrewddtock on the influences of John Locke on the
development of the law of copyright.

This edition contains case summaries of judgmesmslédd down by the Cayman Islands Grand Court
and Court of Appeal spanning the period"2Bnuary 2016 — 1 October 2016. Full transcripts of
the cases can be found at www.judicial.ky/ judgmianteported-judgements All comments and
contributions are welcome. Articles, case-noteswnmaries should be submitted to the editor for
consideration at Mitchell.Davies@gov.ky.

Mitchell Davies 28 September 2017.
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CIVIL PROCEDURE

Appleby (Cayman) Limited v Kazuko Takada

Contract — attorney/client retainer — civil procedel — service outside the jurisdiction —
Mareva injunction
Cause No: G45/2016

Grand Court
Williams J
June 16th 2016

Leqgislation referred to

Grand Court Rules (2015R) O.11
Grand Court Law (2015R) s.11

Cases referred to

Manches LLP v Kenneth William Gre@®08] EWHC 917

Seaconsar Far East Bank Ltd v Bank Markazi JombHelam Iran[1993] 4 All ER 456
Third Chandris Shipping Corporation v Unimarine B&79] 1 QB 645

Mary Elizabeth Hakendorf v Vivian Countess of Rbeem[2004] EWHC 2821

Ninemia Maritime Corporation v Trave Schiffartsgésshaft mbH & Co[1984] 1 All ER
398

Chitel v Rothbar{1982) 39 OR (2d) 513

Jeremy Walton of Appleligr the Applicant
Facts:

The Plaintiff acted as the attorney on record fur Defendant in protracted divorce and
ancillary relief proceedings. In accordance with tetainer agreement, the Plaintiff regularly
issued invoices to the Defendant. These invoiassat the date of application, remained
unpaid. The Defendant had an outstanding delttetd’taintiff, amounting to approximately

CI$330,000.

The Defendant had resided in New York since 20Bhe had retained alternative legal
representation in the Cayman Islands. That firm duaglied for, and been granted, leave to
withdraw as attorneys on the record, although tiaid not been formally completed at the
date of the hearing. Despite initial negotiatiovith the Defendant’s attorneys in the United
States, there had been no communication receieedthose attorneys for some time prior to
the present application.

The Plaintiff applied for leave to serve proceedimgutside the jurisdiction, and for a
Freezing Order over jointly held assets in the Cayislands.



Held (order as follows)

0] The breach of the retainer agreement amounteddai@ within the scope of
0.11, r.1(1)(d). The standard to be met in ordesatisfy this provision is that of
a good, arguable case. The supporting affidguiina facie satisfied this
requirement, and therefore leave was granted &cteffersonal service on the
Defendant outside the jurisdiction, pursuant t010.1

(ii) As to the Freezing Order, it was accepted thaPlaatiff had a good, arguable
case for the recovery of the sum owing. It wa® ascepted that there was
sufficient evidence of assets held in joint bankoamts in the Cayman Islands to
establish that there were assets within the juwisi. Disclosure of those details
in the course of the attorney-client relationshigh mbot prevent the Plaintiff from
making use of that information in the course oftiereva application.

(iii) While residence in a foreign jurisdiction is nobegh to justify a conclusion that
there is a real risk of dissipation of the assets,a relevant factor which may be
taken into account. The court would look at th&lity of the Defendant’s
conduct, including a failure to communicate, refugaprovide undertakings,
together with the residence abroad. The courindidrequire positive evidence
of an intention to remove assets from the jurisolict In the present case, there
was sufficient evidence to reach the conclusiort thare was a real risk of
dissipation or removal of assets from the jurisdict

AEW

Arnage Holdings Ltd & Others v Walkers (A Firm)

Civil procedure— strike out application — dishonest abuseof process of the court
Cause No: FSD 105 of 2014

Grand Court, Financial Services Division
Smellie CJ
July 29th 2016 (released with amendments August 2016)

Cases referred to

Brown v Horvat Properties (Cayman Islands) Ltd atarvat 1992-93 CILR N-5
TMSF v Wisteria Ba008 CILR 231

Re H (Minors) (Sexual Abuse: Standard of Prq@§96] AC 563 (HL)

Hornal v Neuberger Producfd957] 1 QB 247 (CA)

Derry v Peel(1889) 14 App 337 (HL)

Royal Brunei Airlines v TafL995] 2 AC 378 (PC)

Masood v Zahoof2010] 1 WLR 746 (CA)

Arrow Nominees v Blackled2001] 1 BCC 591 (CA)



AHAB v Saad Investmer2911 (2) CILR 434

Logicrose Limited v Southend United Football Clumited, Unreported, March 5, 1998
Renova Resources Private Equity Limited v Gilbar2011 (2) CILR 148

Alpha Rocks Solicitors v Olad2015] 1 WLR 4535

Briess v Woolley1954] AC 333

Authoritative works referred to

Bowstead and Reynolds on Agency

Ms Anneliese Day QC Mr Anthony Akiwumi of EtientaégdBand Mr Richard Annette of Studis
the Plaintiffs (Respondents to the strike out apfibn)

Mr Mark Simpson QC Mr Sebastian Said, Mrs Anna &aed Ms Victoria King of Appleligr the
Defendant (Applicant to the strike out application)

Facts:

This was an interlocutory application, in which hefendant sought an order that the Plaintiffs’
case be struck out for dishonest or reckless aifysecess of the court.

The proceedings concerned a dispute between cosspand individuals who represented the
interests of the Rabello family, a promient familyBrazil, and the Defendant law firm which
allegedly advised and represented the Plaintiffsadeast some of them) within the Cayman
Islands over the course of many years. The Hfaimdaim, in part, related to alleged “catastrigih
loss and damages caused by decisions of the Brazdurts by which the effects of the bankruptcy
proceedings against the Petroforte Group were dsteto Securinvest Holdings SA.

Of pivotal importance to the Plaintiffs’ case wasfidential information which the Defendant
obtained in the Cayman Islands whilst acting fae Brazilian trustee in bankruptcy of the
Petroforte Group, Dr Braga. The Plaintiffs claimatt by acting for Dr Braga and obtaining the
confidential information (which disclosed the coctien between the Rabellos and Securinvest),
the Defendant acted in breach of the fiduciarytrestual and tortious duties owed to them, as
clients, or former clients of the firm.

The confidential information was obtained by thédbdant on Dr Braga’s instructions through the
Norwich Pharmacaland Bankers Trustjurisdiction. The disclosure of thBankers Trust
documents was subsequently deemed improper byr#tmel @ourt. A retrieval order was made by
the Grand Court on July 25, 2011, by which Dr Braga directed to take all possible measures to
retrieve theBankers Trustlisclosure and have it removed from the public aiom TheNorwich
Pharmacaldisclosure (which revealed Katia Rabello’s statughe beneficial owner of Securinvest)
was not affected by the retrieval order.

By this application, the Defendant alleged that Bhaintiffs, in the present proceedings, had
contrived to conceal from the Grand Court thatBhakers Trustlisclosure had not, in fact, been

placed before the Brazilian courts, nor had it beecessfully retrieved by Dr Braga, pursuant to
the retrieval order. Consequently, Benkers Trustlisclosure was not available to, nor relied upon
by, the Brazilian courts when they made their dmessto extend the Petroforte bankruptcy to



Securinvest and Katia Rabello (or to refuse ap@emlsist those decisions).
The Defendant’s allegations of dishonest abugeaniess of the court included the following:

1. the Brazilian Bankruptcy Court file in Katia Ralo&dl case, disclosed by the Plaintiffs
in the present proceedings, which had been repiegsan a complete copy, had been
“filleted” and “manipulated” to suit the Plaintiffsase;

2. that contrary to the Plaintiffs’ representatiort thare had been a single file before the
Brazilian Bankruptcy Court and the Appeal Coure(ffribunal de Justica de S&o
Paulo - “TJSP”), there had actually been a sepafd®P appeal file, which
conclusively revealed that tfankers Trustlisclosure had not been presented to the
TJSP; and

3. that the Plaintiffs had “cherry picked” the diselos of the hard copy TJSP file in
order to perpetutate their earlier misrepresemtatiat theBankers Trustlisclosure
was transmitted to and relied upon by the TISP.

The Defendant sought to argue that the dishondstyeo Plaintiffs’ representatives must be
attributed to the Plaintiffs, and their case straokas a dishonest or reckless abuse of process of
the court.

Held (application dismissed)

() Where allegations of fraudulent litigation conduate disputed, establishing
dishonesty will require an applicant to satisfylemsst one of the two specific tests
established by the case law on the balance of Ipifityza

a. that a misrepresentation has been made knowinglyouwt belief in its truth, or
recklessly, careless as to whether it is truelse ®erry v Peak or

b. failing to act as an honest person would in theuoistancesRoyal Brunei
Airlines v Tan(perLord Nicholls at 398C).

(i) The court must be able to protect its process hadther parties from abuse by
litigants who would seek to hide behind the egnegjiconduct of their lawyers acting
within the scope of their authority.

(iii) From a detailed examination of the evidence, it wpparent that the strike out
application was premised upon the Defendant’s quéati interpretation or views
taken of the Plaintiffs’ case, or on the basis uptith the Plaintiffs were providing
disclosure of the Brazilian court file in the predengs. The balance of probabilities
must weigh in the Plaintiffs favour on such an legaion, unless there was clear
evidence of dishonesty, rather than the interpoetaty the Defendant.

(iv) Given the consequences of an adverse finding aghen®laintiffs on this issue, and
the clear advice set out in the case law abousttredard and burden of proof, the
Defendant had failed to prove a dishonest intergiorecklessness on the part of the
Plaintiffs.



(v) In any event, a fair trial of the issues betweengrties could still be attained. That
also militated in favour of allowing the Plaintiffs have their claim heard, in full, at
trial.

ASJ

Harvey River Estate Pty Ltd, Four Little Girls Pty Ltd & Ors. v Peter Clarence Foster,
Arabella Louise Foster, Banksia Holdings Ltd & the Partnership of Anne Patricia
Larter, Alan Jones, Miralese Pty Ltd and Leigh Johrson, Trading as “STC Sports

Trading Club”

Civil Procedure — injunctive relief — Mareva injurion — Mareva injunction in support of
foreign proceedings — tracing of foreign propertyapplication for variation of injunction

Cause No: FSD175/2015
Grand Court
Mangatal J
April 28th, June 3rd and 9th 2016

Leqgislation referred to

Grand Court Law (2015R), s.11A

Cases referred to

Classroom Investments v China Hospitals liereported, 15 May 2015

Johnson & Johnson & another v Stephen Medford &leoUnreported, 29 June 2015
American Cyanamid v Ethicon L[ii975] AC 396

Kelly & Ors v Fujigmo Ltd & Or012 (2) CILR 222

Dering v Earl of Winchelsef@l787) 1 Cox 318

J Willis & Son v Willis & Anoi{1986] 1 EGLD 62

Polly Peck International Plc v Nadir (No £)992] 4 All ER 769

Tasarruf Mevduati Sigorta Fonu v Merrill Lynch Baakd Trust CompanyJnreported, 16
May, 2008

United Mizrahi Bank Limited v Doherf§988] 1 WLR 35

Mr T Lowe QC and Ms J Williams, Harneysr, the Applicant
Mr K Farrow QC Applebyfor the Respondent

Facts:

The Applicants were the Plaintiffs in proceedingsnmenced before the Supreme Court of
New South Wales, arising out of allegations of breaf contract and misleading and

deceptive conduct. A total of approximately AUD$@lion was invested in the Defendant,

Sports Trading Club, by 132 investors. Each inwesntered into a “Loan and Profit Share
Agreement” with the Defendant. The proposal wagstablish a fund for use in a sport
betting programme, with the profits to be distrémiproportionately amongst the investors.



The assets were never distributed, and investigatsubsequently revealed that the entire
programme was an elaborate scam. Of the totalilators, only 16 ever received any
return from the fund. Proceedings were commeneforé the Australian court for recovery
of AUD$11 million. Courts in both Australia and kg Kong issued worldwide Mareva
injunctions. On 2 November 2015, the Grand Court issued a Marewmation over all
assets held by the Defendants in the Cayman Islaridsh had been traced from the original
investments in Australia. The injunction was a egyah prohibitory Order, restraining the
Defendants from dealing with any of the assets. Rlatiffs sought to continue the original
Order, and the Defendants sought to vary it to ggpayment of legal fees from the frozen
assets.

Held (order as follows)

(i) This was not a case of a Mareva injunction in thdinary course of events. It
was more properly categorised as a prohibitory niclion to prevent the
Defendants from making use of, or dissipating,absets alleged to belong to the
Plaintiffs. That being the case, the proper testtie grant of such an injunction
was the twofold test provided American Cyanamid v Ethicon

1. A serious question to be tried; and
2. The balance of convenience favours the grant difijla@ction.

Consequently, as the injunction is of a proprietaagure, there is nothing, in
principle, which would require the court to alloletDefendants to make use of
the money claimed to be the Plaintiffs’ funds fargioses such as the payment of
legal fees. On the application to vary the injiorcto permit the use of funds for
the payment of legal fees, the court required tpplidant to establish that there
was no other source of funds available to the Didats.

(i) On the present facts, a bare assertion by the Defes that there was no such
source of funds was insufficient to discharge thedbn on them. Therefore, the
application to vary the Order would be dismissed.

AEW

Leonel Bush Whittaker v McAlpine Ltd

Alleged negligence — personal injuries — damageirtia - time limits

Cause No: G 0015/2014
Grand Court
Worsley J (Actg.)
April 25th 2016

Leqgislation referred to

Limitation Law (1996R) ss.39(1) and (3);



Workmen’s Compensation Law (1996R) ss.17(1) and (2)

Cases referred to

Cornish v Kearley & Tonge L{d983] 133 NLJ 870
Hartley v Birmingham CD{1992] 2 All ER 213

Collins v Secretary of State for B&14] EWCA Civ 717
Nugent Care Society v Wirral MB2009] EWCA Civ 827
W v W[2011] CILR 382

Mr D Bradyfor the Plaintiff
Mr J Stennindor the Defendant

Facts:

The Plaintiff suffered an accident while working anconstruction site in West Bay in

September 2008. He experienced significant lifenghay, but not life threatening, injuries. In

October 2008, he completed and signed a Compens@lam Form. In March 2009, he

signed a document by which he accepted a lump $uis8,057.21. The sum was computed
in accordance with the Workmen’s Compensation Lake Plaintiff continued to receive

wages and the payment of medical bills until hetleé Defendant’'s employment in October
2013.

In September 2013, the Plaintiff sought further pemsation, arguing that the delay in
making such a claim was not excessive in the lijlhe type of injuries that he had suffered.
Moreover, he argued that the delay in pursuingtaien did not cause significant prejudice to
the Defendant. The Plaintiff was not well educaiad could not understand the nature of the
documents which he had signed. It was also sugljésst the Defendant may have pressured
the Plaintiff to accept any deal offered.

The Defendant argued as follows:

there was no good reason for the delay in makiadutther claim;

there was no evidence of pressure being broudbgdo upon the Plaintiff;

the only eye witness to the injury was untraceable;

the only available defence witness was not an afreess to the incident;

the records of the injury were no longer available;

the Plaintiff failed to seek legal advice upon reicgy the compensation in March
2009;

7. the claim was barred by operation of the Limitati@w.

ok wnNPRE

The Plaintiff (Appellant) sought an extension ofnéi to commence proceedings pursuant
to Limitation Law s.39.

Held (order as follows)



0] The Plaintiff had a full working knowledge of thedmen’s Compensation
Law, its claim form and the final character of #edtlement document he signed.
The Plaintiff was bound by the settlement and dreed compensation.

(ii) No extension would be granted and the final charaotf the settlement was
confirmed with the Plaintiff not being entitled firther compensation.

(i) The plaintiff's actions and decisions were prompd &nformed, with there being

no evidence of pressure being applied by the Defieind

LPE

SEC v Wyly and others

Evidence — proceedings in other jurisdictions —itimatters — particularity of information
requested

Cause No: FSD 47/2016
Grand Court
Quin J
April 25th 2016

Legislation referred to

Evidence (Proceedings in Other Jurisdictions) (Caymslands) Order 1978;

Rules of the Grand Court of the Cayman IslandsgO7@;

Evidence (Proceedings in Other Jurisdictions) A&5(UK),

Hague Convention on the Taking of Evidence Abroa@ivil or Commercial Matters 1968

Cases referred to

Rio Tinto Zinc Corporation and Others v Westinglegsectric Corporatiof1978] AC 547
Gray 1 CPB, LLC v Gulfstream Finance etR8D 10/2012 unreported

Voluntary Purchasing Group Incorporated v Insuredernational Limitedl994-1995 CILR
84

United States v Carver et 4882 CILR 297

Lancelot Investors Lt@009 CILR 7

Mr S Dickson and Mr C Levefer the Plaintiff

Mr N Dunnefor Irish Trust Company (Cayman) Limited

Mr J Harris for Ms Michelle Boucher

Mr J Durstonfor Queensgate Bank Limited and Queensgate Traistp@ny Limited

Facts:



The US District Court for the Southern District Méw York sent two letters of request for
judicial assistance to the Chief Justice of the Miay Islands. This request was made
pursuant to Article 1 of the Hague Convention fue Taking of Evidence Abroad in Civil or
Commercial Matters, and the Evidence (Proceedim@ther Jurisdictions) (Cayman Islands)
Order 1978 (EPQJ) s.1.

The US Securities and Exchange Commission commermedeedings against the
Defendants for unjust enrichment. The SEC allepedl they did not have ‘any lawful right,

title or interest in certain funds, securities,|rpeoperty ... personal property and ...other
assets’. The proceedings were commenced pursuatttet@&xchange Act, s.21(d)(5) and
general equitable principles. The US court requetitat the Cayman court provide certain
evidence to the US Securities and Exchange Conwonigsisupport of those proceedings.

The requested evidence included testimony from Mshblle Boucher, who provided
administrative services for Irish Trust Companyyi@an) Limited. The request also included
the production of documents by the Irish Trust Camp (Cayman) Limited, Queensgate
Bank Limited and Queensgate Trust Company Limi#tl.of the companies are financial
management companies and trusts, which are basked @ayman Islands.

The Respondents made the followargpartearguments:

1. they challenged the civil character of the forefoceedings, arguing that they
were of a quasi-criminal nature;
2. they objected to the lack of particularity of thecdmentation requested on the

grounds that:

(a) the request was ‘conjectural and speculative’;

(b) no particular document was identified or identifegb

(c) the action constituted a third party discovery aggpion; and
(d) the action was of an investigatory character.

Held (order as follows)
0] The Respondents were to produce the documentsstegueay the foreign court.

(ii) There was no evidence to challenge the civil ctiaraof the foreign court
proceedings. The first letter of request statedjuivecally that the proceedings
were of a civil character. This would suffice, tmlling Rio Tinto Zinc
Corporation and Others v Westinghouse Electric ©oagion.

(i) The Respondents were required to disclose to tieegio court the files relating
to the listed trusts, companies and entities maatidn the letter of request.

(iv) Following Rio Tinto Zinc Corporation and Others v Westinglouslectric
Corporation such a request could only be refused where it Wesolous,
vexatious or an abuse of the process of the court’.



(v) In Voluntary Purchasing Group Incorporated v Insurgaernational Limited
Smellie CJ stated that ‘particular documents’ careither ‘individual documents
separately described’ or a ‘compendious descriptifoseveral documents’. The
current request included a ‘compendious descriptbnseveral documents’,
which was ‘neither unreasonable nor oppressivelight of the narrow client
base of the Respondents.

(vi) The identification of Miss Boucher as a witness wagitimate because,
following US v Carver et alshe provided ‘administrative services, including
record-keeping for trust management companies dbated as trustees [of the
disputed trusts]'.

(vii)  The court also granted leave to apply for diredias to how to implement the
disclosure.

LPE

William McKeeva Bush v David Baines, Duncan Taylorand The Attorney General of
the Cayman Islands

Civil Procedure — substituted Service — servicecofisular personnel — application to set
aside Order

Cause No: G188/2015
Grand Court
Mangatal J
July 21st and 22nd, October 11th 2016

Leqgislation referred to

Grand Court Rules (2015R), 0.10, 0.11, O.65
Vienna Convention on Diplomatic Relations 1961 sA&2, 29 and 30

Cases Referred to

AB Junior & Madame B v MB013 (1) CILR 1

Masri v Consolidated Contractors International Caanyg SAL2010 (1) CILR 265
Al Malki v Reye$2016] WLR 1785

Zumax Nigeria Ltd v First City Monument Bg2K16] EWCA Civ. 367

Gabato v Immigration Appeals Tribun2011 (1) CILR Note 6

Abela v Baadaranj2013] 1 WLR 2043

Knauf UK GmbH v British Gypsum L[002] 1 WLR 907

Habib Bank Ltd v Central Bank of Sud@907] 1 WLR 470

Embassy of Brazil v Castro Cerque[2014] 1 WLR 3718

Cable & Wireless (Cayman Islands) Ltd v Informatiand Communications Technology
Authority 2007 CILR 273

10



MRG (Japan) Ltd (A Company Incorporated under th&s of the Bahamas) v Englehard
Metals Japan Limited (A Company Incorporated untiher Laws of Japanj2003] EWHC
(Comm) 3418

Mr G Cox QC of Travers Thorp Alberdar the Plaintiff
Mr M Griffiths QC of the Attorney General’'s Chamb#ar the Second Defendant

Facts:

The Plaintiff issued proceedings against the tivefendants who were, at the time, acting in
the capacity of Commissioner of Police, Governortltd Cayman Islands, and Attorney
General of the Cayman Islands respectively. Tran®ff alleged,inter alia, malicious
prosecution, with an intent to damage his politazieer.

On 2 March 2016, an Order was made by the Grand Ctugtllow substituted service on
the Second Defendant. At the time, the Second ridlefet was Britain's Ambassador to
Mexico. The Order provided that service could fieated by courier delivery, and email, of
the Writ and supporting documents.

The Second Defendant applied to set aside the Qodehe basis of a failure by the Plaintiff

to make full and frank disclosure at the time dé tiriginal application. In particular, the

court was not informed of the usual process foedtiiig substituted service on a foreign
diplomat in Mexico. The court was also not infothtbat the methods of service proposed
were not lawful means of effecting service in Mexievhich was a requirement under the
Grand Court Rules.

Held (application dismissed)

(1) There had been a material non-disclosure of theriifor service of initiating
proceedings upon a diplomat, and of the criteriaefibecting personal service
generally in Mexico. However, it was noted tharthwere various mechanisms
by which the Plaintiff could have served the pracesth the leave of the court.
Further, the very fact of the application to sedl@svas indicative that the Second
Defendant was aware of the commencement of proocggdwhich was the
primary purpose of effecting personal service.

(ii) The Second Defendant’'s application to set asidéttoler for substituted service
would therefore be dismissed. However, the Pffimion-disclosure would not

be without penalty. Accordingly, no order as tgtsavould be made, despite the
dismissal of the Second Defendant’s application.

AEW

11



Michael Witter v Cox Lumber Limited

Civil Procedure — application to set aside defajtigment — delay in applying to set aside
default judgment

Cause No: G 104/2015
Grand Court
Malcolm J (Actg.)
February 23rd 2016

Cases referred to

Alpine Bulk Transport Co Inc v Saudi Eagle Shippminc[1986] 2 Lloyd's Report 221
Evans v Bartlanj1937] AC 473

Mr C Allenfor the Appellant
Mr A Daviesfor the Respondent

Facts:

The proceedings concerned a dispute between thellappand the Respondent in respect of
the sale in 2009 of building supplies. The Appdllargued he was unaware, and had not
authorised, the purchase. The Appellant sougihteléo appeal against the decision of the
Summary Court on 2June 2014 by which the Acting Magistrate refusedset aside a
default judgment, entered on"18ctober 2013.

The parties agreed to certain facts, and thesededithe fact that the Appellant had signed a
Promissory Note on J0May 2011, in which he promised to pay a principalount plus
interest in monthly installments. The Appellantdaawo payments in June and July 2011,
but no further payments thereafter. The Responiiledtsuit in the Summary Court on'29
July 2013, and on 180ctober 2013 a default judgment was entered aghieAppellant.

On 11" April 2014, the Appellant filed a Summons to ssida the default judgment on the

basis that he had a good defence. The applicattenswpported by an affidavit exhibiting an

undated letter of a third party, which alleged tbattain building materials had been placed
on the Appellant's account without the Appellaktiewledge.

Prior to the hearing of the Summons o' Tune 2014, on 10June 2014 the Respondent
served an affidavit sworn by the same third pastyearing that the Appellant had authorised
him to purchase the materials on the company’siatdcoThe third party’s affidavit did not
address the letter filed by the Appellant containgontrary assertions which purported to
have been signed by the third party.

The Appellant raised three grounds of Appeal:

1. the learned Acting Magistrate failed to properlysder the tests to be applied in
setting aside a default judgment;

2. she placed too much emphasis on the delay in aygptgi set aside the judgment,
rather than whether there was an arguable caskdatefence; and

3. that there was a triable issue.

12



The learned judge found sufficient substance irgtioeinds and granted leave to appeal.

Held (appeal dismissed)

Q) The test to set aside a default judgment is thatatyuable defence must
carry some degree of convictioAlfine Bulk Transport Co Inc v Saudi Eagle
Shipping.

(i) Delay, per se cannot be a reason for refusing to set asidelgment when

there is an arguable defence.

(i) On the facts, whilst the Appellant argued that ghemissory note had only
been conditional upon him receiving supporting papek, the fact that he
had made payments without asking the Respondentther missing
documentation meant that the defence did not rhegtest of “carrying some
degree of conviction”.

NCE

13



COMPANY LAW

In the Matter of Herald Fund SPC (in official liqui dation)
Pearson v Primeo Fund (in official liguidation)

Company Law - status of unpaid redeeming shareleold priority of redemption claims —
interpretation of the Companies Law (2013 Revisian37(7)(a) — meaning of redemption

Cause No: CICA No 17/2015
Court of Appeal
Martin, Field and Morrison JJA
April 18th and 19th 2016

Legislation referred to

Companies Law (2013R) s.37 (7)(a)
Companies Law (2013R) s.37A

Companies Law (2013R) 49(g)

Companies Law (2013R) s.139(1)
Companies Law (2013R) s.140(1)
Insolvency Act 2003 s.197 (BVI)
Companies Act 1981 Ss.59(4)-(6) (England)
Companies Act 2006 s.735 (England)

Cases referred to

Culross Global SPC Limited v Strategic TurnarouradtRership Limited2000 (2) CILR 364
Trevor v WhitwortH1878] LR 12 App Cas 609

In the Matter of Belmont Asset Based Lending Loh2@11 (2) CILR 316

Somers Dublin Ltd A/C KCBS et al v Monarch PointedrLimited2013] ECSC JO 311-10
Re Founding Partners Global Partners Limited (imquidation) Unreported September 21
2010

Western Union International Limited v Reserve Inédional Liquidity Fund Limited2010]
ECSJ No 26

In re Dynamics Corpfil976] 1 WLR 757

Rt Hon Lord Goldsmith QC and Mr F Tregear QC insted by Mr M Goucke and Mr C
Keefefor the Appellant

Michael Pearsor{in his capacity as Additional Liquidator of Herdtdnd SPC)

Mr M Crystal QC and Mr T Smith QC instructed by FiHayden, Mr R Cecere and Mr C
Leversfor the Respondent Primeo Fund (in official liquida)

Facts:
Herald Fund SPC ("Herald") was incorporated asx@m@ted segregated portfolio company

under the Companies Law (2003R) and was subseguegfistered as a mutual fund under
the Mutual Funds Law (2003R). From its inceptiomr&ld invested all, or substantially all,
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of its assets in Bernard L Madoff Investment SdmsilLLC ("BLMIS"), which was run by
Mr Bernard Madoff.

Shareholders in Herald received participating notirg shares in exchange for monies they
invested in Herald. Each share carried with itrilgat of redemption for a sum based upon
Herald's net asset value, as calculated on a spekif/, in accordance with the valuation

principles provided for in Herald's constitutiordbcuments. Upon the redemption of the
shares, the shareholder would cease to be entitlady rights in respect of those shares, and
the shares themselves would be removed from thsteeg

Prior to ' December 2008, redemption requests (the "RedemBtamuests") were received
from Herald shareholders (the "Redeemers"), eachhoim was holding Participating Non-
Voting Shares in Herald (the "Shares"). These retigueere made to Herald's administrator,
HSBC Securities Services (Luxembourg) SA. The maktvRedemption Day for these
Redemption Requests wa® December 2008. It was common ground between thiEepa
that, in accordance with the Articles, the Sharesewedeemed or*December 2008 and
removed from Herald's share register. Redemptiatgads were not paid at that time as
Herald's constitutional documents provided onlyt the Redeemers were to be paid as soon
as reasonably practicable, which was usually wiBifbusiness days.

On 11" December 2008, prior to payment of the redemppooceeds, Bernard Madoff
confessed that BLMIS was a fraud. On"1Recember 2008, Herald's board of directors
resolved to suspend calculation of Herald's nektasmlue, together with the issue,
redemption and conversion of its shares, with inmiatedeffect. Subsequently, on "24
December 2008, Herald's board of directors furttemolved to suspend the payment of
redemption proceeds in respect of the Redemptioqu&sts with the result that the
Redeemers were not paid their redemption proceeds.

In the course of Herald's liquidation, the Respomdbeing a member of the Redeemers)
claimed that:

1. as its shares were redeemed, it was entitled tm ¢taHerald's liquidation as a
creditor in respect of its unpaid redemption praseand,

2. its claim for unpaid redemption proceeds would rpaki passuwith Herald's
other third party, unsecured creditors and in pegfee to any claims that
Herald's shareholders may have had in the liqudatin their capacity as
shareholders.

The Appellant disputed these claims. It was argined the claims of the Redeemers for
unpaid redemption proceeds were subject to the @orap Law s.37(7)(a) which provides
that, where a company is being wound up and, atdh@mencement of the winding up, any
of its shares whichdre or are liable to be redeemed have not beeneneddl, the terms of
the redemption may be enforced against the compdonever, the terms of the redemption
could not be enforced ifnter alia, they provided that the redemption was to takeekt a
date later than the date of the commencement ofithéing up (the "Proviso”).

15



The Appellant contended that the Redeemers wereniitied to claim in Herald's liquidation
for the unpaid redemption proceeds as:

1.

redemption in the context of s 37(7)(a) was somethiifferent from redemption
under the Articles;

for the purpose of s.37(7)(a), redemption meantrecgss that was only
completed at the time of payment of the redemppi@mceeds;

as the redemption proceeds had not been paid, édedrers' shares, including
those of the Respondent, were not redeemed, anel tiverefore caught by s.
37(7)(a); and

as a result of the suspension, the redemption pdscevere not due before the
commencement of Herald's winding up, and the Poavisrefore applied.

At first instance, the Grand Court found that:

as was agreed by the Appellant, the Redeemeresimead been redeemed in
accordance with the Articles before the commencémelerald's winding up
(notwithstanding the fact that the redemption pedisechad not been paid);

s.37(7)(a) applied only where the shares in questiere liable to be redeemed
but had not been redeemed in accordance with aaytyarticles; and

as a result, the Redeemers' claims were not céyghB7(7)(a).

Held (dismissing the appeal)

(i)

(ii)

(iii)

(iv)

Section 37(7)(a) did not apply where, at the conteerent of the winding

up, the redeemable shares in question had beeemedein accordance with
a company's Articles of Association, notwithstagdiimat the redemption

proceeds were yet to be received. The words "haveeen redeemed" in the
section mean "have not been redeemed in accoradticthe Articles".

This interpretation was consistent, not only whie tegislative origins of s.
37(7)(a), but also the reasonable expectation oinaestor in a fund with
articles such as Herald's. Such an investor woxpe@e that, having served a
valid redemption request, he would be redeemed@mRedemption Day and
have a corresponding claim for redemption procesds consequence.

Section 37(7)(a) would apply where, at the commewag of the winding

up, a holder of redeemable shares had an accrukérdarceable right for
the redemption of his shares under the ArticleAsgociation, but there had
been no redemption because some further step eelghir the articles had
not been completed.

Section 37(7)(a) was enacted because, in the abgdrsuch a provision, a
claim in liquidation for redemption proceeds couidt be made by a
shareholder who had not been paid in accordanch thié articles of
association as:
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(V) (a) the Companies Law (2013R) s.99 prohibited angbain status of a
stakeholder in the company once a winding up dnddrbeen made; and

(b) a counterparty would not ordinarily be perndtt® enforce a contract
against a company in liquidation which required tdmempany to pay out
money in order to acquire property.

(vi) The concern that this interpretation could leadatoun on funds, with
investors lodging redemption requests at "the faigin of trouble”, was
unwarranted. It was open to investment funds ttude provisions in their
articles of association to protect against sudkla r

(vii)  Accordingly, the Redeemers, as unpaid former sloddels whose shares
were redeemed pursuant to a company's articlesebttfe commencement of
the winding up, were considered creditors with piie claims in Herald's
liquidation for the redemption proceeds.

(viii)  These claims would, however, be caught by Compadrdes(2013R) s.49(g)
with the result that they would rank in prioritytied the claims of ordinary
creditors, but ahead of the entittement of thosarediolders who had not
been redeemed.

CAL

In The Matter of the Companies Law (2013 Revision)

and

In The Matter of Section 30 (11) (b) of the MutuaFunds Law (2015 Revision)
and

In the Matter of Brighton SPC (In Controllership)

Cayman Islands mutual fund registered with CIMA -entrollership — winding up petition
by CIMA under the Mutual Funds Law (2013R)

Cause No: 144 of 2015 (AJJ)
Grand Court
Andrew Jones J
May 21st 2016

Leqislation referred to

Mutual Funds Law (2013R), (2015R) ss.4(3), 29(3) a0
Companies Law (2013R)

Mr G Johnson-Gorindor the Cayman Islands Monetary Authority for thppficant
Mr K Farrow QC of HSM Chambefsr Belvedere Life Limited for the Respondent
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Mr J Walton of Appleby (Cayman) Lfdr the Messrs S Conway and D Walker of PwC
Corporate Finance and Recovery (Cayman) Limited in their c#paas Controllers of
Brighton SPC

Brighton SPC was not represented

Facts:

This judgment arose from a request to the GrandrtCougive full written reasons for a
winding up order granted orf'@®ctober 2015, in respect of Brighton SPC (“thed®jin

The Fund was incorporated in the Cayman Islands®3iMay 2014 as a segregated portfolio
company. It was registered with the Cayman Islavidsetary Authority (“CIMA”) on 27"
June 2014, pursuant to the Mutual Funds Law (2053RB), as a mutual fund. The business
of the Fund did not commence until November 201k Fund came to CIMA’s attention on
17" March 2015, when CIMA was notified by the indepemiddirectors that they had
resolved to suspend subscriptions, and thereadtégned as a result of allegations of fraud
made against the Fund and its promoters in thekmelivn publication called Offshore Alert.
The article asserted that the Fund was part ofge luiminal enterprise operated through a
group of companies based in Mauritius, namely, Belvedere Management Group
(“Belvedere”), and was controlled by three indivatkl The article in Offshore Alert stated
that the Fund “appears to be a crude Ponzi scheme”.

The Fund had set up a large number of segregatetblms in Cayman, the majority of
which were unfunded. A large number of the poid®lcontained the prefix “CWN” in their
respective portfolio names. The Offshore Alert cetifurther claimed that Belvedere'’s
London office, CWM FX, was the subject of crimirialzestigation by the City of London
Police, and that the Financial Services Commissiolauritius had taken regulatory action
against Belvedere. CIMA subsequently ascertaineat the Fund’'s administrator and
investment manager had resigned.

Following correspondence with the Fund’s attorn€JA held significant concerns about
the Fund, and appointed two examiners to furtheessthe Fund’s operations. Pursuant to its
powers under the Mutual Funds Law s.29(3) CIMA atited PWC Corporate Finance &
Recovery (Cayman) Limited ("PWC”) to perform a fos&c examination on the Fund which
PWC delivered on Z1May 21, 2015. PWC reported that:

1. the Fund established a large number of segregatefblps designated with the
prefix CWM, which were intended to act as vehidiesinvestments related to
CWN FX. CWN FX ceased carrying on its own busintg®wing the action
taken by the City of London Police;

2. its investigation should focus on the unfunded fpbas, in particular those
called the Kijani Funds;

3. the Kijani Funds were said to have transferred ihioFund, from Four Elements
PCC, a fund which was incorporated under the lawdawritius;

4, Four Elements PCC was the subject of regulatonpmah Mauritius, whereby it

was prohibited from taking on new business;
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5. the Kijani Funds, by offering documents and marigtimaterials, gave an
impression of highly liquid funds; and

6. the Kijani Funds’ sole asset was a loan receivdbden a wholly owned
subsidiary.

On T June 2015 CIMA appointed David Walker and Simom&ay of PWC as controllers
(“the Controllers”) of the Fund. The Controllers neegranted all such powers necessary

under the Mutual Funds Law s.30(7). Subsequerily,Gontrollers issued two reports dated
26" June and "3 August 2015.

On 3rd August 2015 CIMA resolved to present a wigdiup petition against the Fund and
cancelled its registration under the Mutual Fund@svLThe petition was opposed by the
Applicant and the Fund was not represented.

Held (winding up Petition granted off'®ctober 2015)

0] CIMA had established its case under the Mutual Blrav Ss.30(1)(a) and (b);

(i) the business of the Fund and its portfolios wer@doearried on in a manner
prejudicial to the investors;

(iii) the Kijani Funds were unable to pay redemption estgiin the amount of US$12
million and the Fund immediately resolved to suspeedemptions. The
suggestion that the Kijani Funds had an abilityp&y the redemptions lacked
credibility;

(iv) the Fund and its portfolios no longer had any ¢iffeananagement;

(v) it was unnecessary to consider whether CIMA hademaut its case under
s.30(2)(d).

RLM

In the Matter of the Washington Special Opportunity Fund, Inc

Company Law — winding up — just and equitable grailir loss of substratum — reasonable
expectations of shareholders based on constitutiodacuments - oppression — lack of
probity and loss of confidence —need for an invgstion

Cause No: 151 of 2015
Grand Court
Mangatal J
February 26" 2016
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Leqislation referred to

Companies Law (2013R) s.92(e)

Companies Law (2013R) s.95

Companies Law (2013R) s.115(1)

Companies Winding Up Rules (2008R) 0.3 r.3
Companies Winding Up Rules (2008R) 0.3 r.11(h)

Cases referred to

Camulos Partners Offshore Limited v Kathrein andnpany2010 (1) CILR 303
Banco Economico S.A. v Allied Leasing and FinanegQration 1998 CILR 92
Carl Clappison and Beric Evans v the Proprietora®r Plan No 381Unreported, May 4,
2015

Belmont Asset Based Lending Limig8d.0 (1) CILR 83

Re Freerider2010 (1) CILR 486

Re Freerider2011 (2) CILR 103

In re Wyser-Pratte Eurovalue Fund L2810 (2) CILR 194

In re Heriot African Trade Finance Fund L2011 (1) CILR 1

ABC Company (SPC) v J & Company @fl2 (1) CILR 300

Re Harbinger Class PE Holdings (Cayman) LWehreported, November 10, 2016
Re Suburban Hotel Compa(i867) LR 2 Ch App 737 (CA)

Re Diamond Fuel Compar($879) 13 Ch D

Re Haven Gold Mining Compai(¥882) 20 Ch D 151

Re German Date Coffee Compd$82) 20 Ch D 169

Re Baku Consolidated Oilfields Liti944] 1 All ER 24

Re Kitson & Co Ltd1946] 1 All ER 435

Citco Global Custody NV v Y2 K Finance Iridnreported, September 16, 2007
Aris Multi-Strategy Lending Fund Ltd v Quantek Ogipoity Fund, Unreported, December
15, 2010

Elder v Elder and Watson L{d952] SC 49

Re Kong Thai Saw Millgl978] 2 MU 227

Loch v John Blackwood L{d924] AC 783

RCB v Thai Asia Fund L{d996] 1 CILR 9

Re Fortune Nest Corporatioklnreported, 5 February, 2013

Re Parmalat Capital Fin Lt§2006] CILR 171

Re GFN Corporation Lt¢2009] 2009 CILR 135

ICP Strategic Credit Income Fund Ltdnreported, August 10, 2010

Mr M Goucke and Ms A Shilflor the Petitioner
Mr S Atherton QC instructed by Mr T Heaver-Wienthe Respondent Company

Facts:
The Washington Special Opportunity Fund, Inc (tHeurid") was incorporated as an

exempted limited company. Pursuant to its Amended &estated Private Offering
Memorandum, dated February 2007, the investmergctigs of the Fund were to achieve
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above-average returns by investing primarily intfotios of financial, real estate and/or
operating assets and/or loans and fixed-incomerisiesusecured by the same.

In 2008, the Fund received a large number of redempequests which, in the Fund
directors' view, required them to take action. Adiagly, the Fund's directors resolvéalter
alia, to compulsorily redeem all shareholders, and ednsome of their interests into new
Class-R shares which would be redeemed on a "sbyV Ipasis as and when assets were
liquidated. This action required an amendment ® Found's Articles of Association (the
"Articles") in order to be permissible.

The Articles were duly amended by way of specisohation on 38 July 2008. It was
common ground that all shareholders (including Rregitioner) consented to the proposed
amendments to the Articles in order to effect thlew pay" proposal. It was also common
ground that the amendment was valid and binding.

On 30" December 2013, the Fund sent out correspondenite iovestors stating that the
Fund's wind down might be completed by"3ine 2016. On1LJune 2015, the Fund further
reported that it had no debt, illiquid assets vdlae US$15.5m and approximately US$10m
in cash, which it proposed to withhold for proteetadvances in respect of three of its assets.
On 4" September 2015, the Fund informed investors thhad realised only a few small
investments, which were worth less than US$1m.

The Petitioner presented its petition, dated $&ptember 2015, on the just and equitable
basis. The Petition was supported by a number afesiolders, totaling about 53% of the
Class-R Shares (the "Investor Group") and allegat] t

1. the Fund was being conducted in a way which waseggpve and disregarded
the rights and interests of the shareholders;

2. relying on the dicta irRe Belmont Asset Based Lending Limith@ Fund had
lost its substratum. It alleged that, due to thet faat the Fund was in “soft wind
down”, it had become impracticable to carry on iitgestment business in
accordance with the reasonable expectations ofstiereholders who were
entitled to have that process run by qualified Ivsiacy practitioners;

3. the Investor Group had justifiably lost confidenoethe Fund's management
which had abused its power and authority to furitseown interests; and

4, there was a clear need for an independent invéistiga

In reply, the Fund contended that it, and thospamrsible for its management, acted at all
times within the proper ambit of the constitutioaad commercial documents that governed
the operation of the Fund, by reference to theligaions of good faith and in the best

interests of the Fund (as represented by the bt investors) and that the allegations
concerning oppression, loss of confidence and el fior an independent investigation were
misconceived.
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The Fund also submitted that, with respect to t®s lof substratum ground this, too, was
misconceived. It argued that the proper test tapglied was not the impracticability test
urged by the Petitioner, but rather whether theinmss of the company had become
impossible. Further, and in any event, as the $lodders had all agreed to the amendments to
the Articles which permitted the Fund's managenemio so, it could not be said that a "soft
wind down" was outside their reasonable expectation

Held (dismissing the Petition)

0] There was no need to determine which was the dotest for loss of
substratum. On either test, the Petitioner haéddib prove its case.

The valid amendment to the Fund's Articles, whicbvyged the Fund's
management with the power to undertake a "soft wdo@n”, had been
approved by all shareholders. In determining tlesoaable expectations of
the Fund's shareholders, it was necessary to hegard to the Fund's
constitutional documents. As the shareholders cdaddo the amendment to
the Articles, it must be accepted that the shadsrslwere aware that the
directors should be able to exercise their poweinttiate a "soft wind
down". It was therefore not open to the Petiticimecontend that Bona fide
use of that power was outside the shareholdersonadle expectations.

(i) A number of the issues raised by the Petitionereviised upon old matters
(some going as far back as 2008). Absent good me#seas not the function
of the court to deal with old claims, particulasshere the Petitioner had
previously made no complaint in respect of thesdterm Instead, the
guestion of whether it was just and equitable todauip a company must be
decided in light of circumstances which exist a¢ time of the hearing.
Accordingly, where the Petitioner had merely engage a substantial
regurgitation of stale claims and past ills, it Wboot be just and equitable to
wind up the Fund based upon those complaints.

(i) In any event, even if good reason did exist forngréng the Petitioner's
antiquated claims, it had failed to make out angugds for the Fund's
winding up.

With respect to the ground of loss of confidenoeyrider for a company, that
is not a quasi-partnership, to be wound up on Hsishihat there is a loss of
confidence in its management, a lack of probity the part of that
management would need to be proven. The Petitioaérfailed to make out
a proper basis for a case that the Fund's manageantsd with a lack of
probity and had also failed to demonstrate thatetleas a mismanagement
of the Fund's business.

The actions taken by the Fund, and the answersdad\by it in response to
the Petitioner's allegations, were objectively ifisgile and based upon
commercially defensible reasons which had been agmvated to its
shareholders, including the Petitioner. Althougte tRetitioner and the
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CAL

(iv)

(v)

Investor Group might hold a contrary view, the sahive belief of the
Petitioner was not sufficient.

With respect to the ground of oppression, the FRumdbposal to permit
investors to redeem their shares at a discountmade in order to explore
the possibility of providing liquidity to those iestors who required it more
than others. The letter making the proposal expyressted that, even though
the Fund's management thought that this proposafauato all shareholders,
it was not mandatory and shareholders should nee fielt compelled to
redeem. Further, upon learning that the Investau@istrongly opposed this
proposal, the Fund decided not to pursue it. Adogld, it could not
properly be said that the Fund's actions were @ggpre, as they did not
constitute a visible departure from standards af fdealing and the
conditions of fair play which a shareholder is #é&di to expect.

Further, the behaviour of the Petitioner with respe the motivation and
timing of the Petition had given rise to a senspidicial unease and disquiet.
In particular, the Petitioner had failed to infothe court that its investment
manager, Pentagon Capital Management LLC (in adindtion)
("Pentagon”), and Pentagon's Chief Executive Qffibad been found liable
in the court of the US Southern District of New Kdior engaging in
securities fraud and Pentagon had been placediimgdration as a result of
the judgment obtained in relation thereto.

The jurisdiction to wind up a company on the justl &quitable ground was
an equitable one and required a petitioner to ctunwurt with clean hands.
While the application of this principle was usuailyrelation to the matters
which formed the subject matter of the complaintyas open to the court to
have reference to other matters when having regaadl the circumstances
of the case. Accordingly, although the Petition&ikire to inform the court

of the findings of securities fraud made againstt&gon did not relate to
complaints which formed the basis of the Petitibrdid impact upon the

Petitioner's credibility as well as upon the ovehemg equitable

considerations in issue.

Where grounds for winding up had not been made thatjssue of support
amongst the stakeholder base was irrelevant. Aoaglyd it was not open to
the court to make a winding up order, even thoughagority of the investors
in the Fund supported the Fund being wound up.
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CONFIDENTIALITY

United States of America v Verna Cheryl Womack

Foreign criminal tax proceedings — confidential iofmation obtained on professional
activity — disclosure to foreign authorities — noé of proceedings to the person affected —
live testimony

FSD Cause No: 196 of 2015 ASCJ
FSD Cause No: 197 of 2015 ASCJ
FSD Cause No: 198 of 2015 ASCJ
FSD Cause No: 199 of 2015 ASCJ

Grand Court

Smellie CJ

239 - 24" February 2016 and & April 2016

Leqgislation referred to

Confidential Relationships (Preservation) Law, s.3, s.4, s.5

Cayman Islands Tax Information Authority Law Ss)33L7(1)

Tax Information Exchange Agreement with the Uni&dtes Arts.1(m), 2, 5.3 and 10
Evidence (Proceedings in Other Jurisdictions) (Cayislands) Order 1978

Cayman Islands Constitutional Bill of Rights, s)7(1

Mutual Legal Assistance (United States of Ameritaaty, s.4.

Penal Code (2013R) s.41,

Hague Convention on the Taking of Evidence Abroa@ivil or Commercial Matters

Cases referred to

Re the State of Norway’s Applicatiofidos1&2)[1990] 1 AC 723 HL
Bertoli v Malong[1990-1] CILR 58
H [1996] CILR 237

Mr J A Smithfor the Plaintiff
Mr R Lindley and Ms S Tibbettsr the first to third Defendants
Mr Huskisson and Ms Richtéor the Respondent

Facts:

Verna Cheryl Womack (“VCW?”) is a US national whoretUS tax authorities alleged
sought to conceal some of her income from the IRBdening a series of bank accounts and
organising nominee companies and trusts in the @aylsiands. The four applicants, captive
insurance management specialists, provided profeslsifiduciary services through a
professional services firm in the Cayman Islands)lisvCayman Ltd, and acquired
confidential information in the course of their f@ssional relationship.
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The US District Court for the Western District ofddouri had initiated criminal proceedings
against VCW. In the course of these proceediriggquested live testimony from the four
applicants.

Two of the applicants reside in the Cayman Islaart$ had previously disclosed confidential
documents involving VCW. One of the applicantsdesiin the US and had been served with
a subpoena. Another applicant resides in Ireland.

The four applicants were willing to cooperate witte investigation. As they did not have
VCW'’s consent, they requested permission from then@ Court of the Cayman Islands to
do so.

The court identified two questions to be determin€idst, the extent to which tax-related
confidential information obtained in exercise obfessional activity could be disclosed
through live testimony to foreign tax authorities the course of foreign criminal tax
proceedings. Second, the extent, if any, of thdication rights of the Respondent.

Held (order as follows)
Disclosure of confidential tax information:

0] Pursuant to CR(P) L, Ss. 2-5 the four applicantsicconly divulge any
confidential information about VCW with VCW’s comgeor following the
court’s directions, regardless of their currentdesce.

(i) Whilst the four applicants had applied under CRI(P)s.4 only the Tax
Information Authority Law (“TIAL") allowed for the divulgence of
confidential information in aid of foreign crimintdx proceedings.

(i) Whilst TIAL was an agreement regulating giving atlk evidence to foreign
authorities, it did not entertain an unbridled aatomatic grant of requests.

(iv) Applications under TIAL s. 8(1) required that thelge be in a position to
review the information request itself and the terofighe questions upon
which the witness(es) would be examined. The juneéd then consider the
impact and importance of the evidence to be mdeshand whether notice
should be given to those affected and whether ttadgerted should be
allowed to participate and, if so, to what extent.

(V) The applicants would be directed to await a TIAguest from the foreign
court to which they might be called upon to respond

Live testimony to foreign tax authorities:
Q) TIAL requests for live testimony gave significambwers to the judge in
carrying out the live testimony. In exercising symbwers, the principle of

fairness, as set in the Cayman Islands Constitution7(1), had to be
observed.
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(ii)

(iif)

(iv)

v)

(vi)

TIAL could serve an equivalent function in the Cayislands to that of the
Hague Convention on Taking of Evidence Abroad imilGr Commercial
Matters in the UK.

It was to be noted that CR(P) L s.4 did not afftid same safeguards as
TIAL s.8. If the applicants’ request made on grdsiset out in the CR(P) L
were to be accepted, the Respondent would havessiljlity to protect her
rights in front of the US court.

Article 2 of the Tax Information Exchange Agreemeiith the Unites States
(“the Treaty”), created a dichotomy of enforcemamangements between
the information itself and those in possessiont.ofTiIAL’s authority rested
on the information itself and who was in possessibit and its applicability
did not depend upon where the applicants happenesbide.

If a request were sent by the United States undiclé 2 of the Treaty, the

applicants residing in the Cayman Islands couldiberted to testify in terms

set out by the court and regulated by TIAL. Howewee applicants would

not be allowed to testify directly before the UditStates court pursuant to
the provisions of CR(P) L.

Should the foreign authority wish to obtain livestteony from the
Applicants, the authority would therefore be regdirto submit a TIAL
request in proper form. This would ensure comphkawith the law, as well
as protecting the Respondent’s interests.

Whether Respondent had a right to be notified:

(i)

(ii)

(i)

(iv)

The CR(P)L did not give the judge the discretionamyer to direct notice of the
proceedings to the Respondent.

The powers that TIAL conferred upon the judge ideldi the discretionary power
to notify the Respondent about the judgment. Thosld provide the Respondent
with an opportunity to hear, observe and cross-@xartne live testimony. This
would ensure that the extent of the disclosurendidexceed what is permitted by
law, in order that all relevant interests coulddaquately defended before the
foreign tax authorities

Two ex temporeulings by Williams J of 8 June 2014 and f8\ovember 2015
dealing with the disclosure, pursuant to TIAL, acdmentary information by
VCW, determined that no notice had to be given. weler, these rulings
involved the release of documentation and were aputicable to the current
matter of giving live testimony.

In exercise of her TIAL powers, the judge had dedidb provide notice of the
judgment and of the extent of the information thatuld be submitted to the
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foreign tax authorities. If such notice was to estricted, the Applicant party (the
United States) would be required to show that dangwould prejudice the
criminal tax investigation, expose potential witses to interference or risk
evidence tampering.

LPE
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CONTRACT

Vista del Mar Developments Ltd v Janet Francis andwight Clarke

Contract — sale of land — specific performance —regment by purchasers to commence
and complete construction within a specific timedeed of variation — vendor’s option to re-
purchase - whether discretionary bars to remedyafie performance

@z No: G 247 of 2014
Grand Court
Mangatal J
September 20th 2016

Mr M Imrie andMs G Freemarfor the Plaintiff
Mr H Robertsorfor the Defendants

Facts:

V is a company, whose business was land developiestitered into a contract of sale with
D, whereby V agreed to sell, and D agreed to pweha parcel of land. A clause in the
agreement required D to commence construction etetid within 18 months of completion,
or complete such construction by the third anniagrof completion. If this was not done,
provision was made for the property to be sold dack, on V issuing written notice to D.
The sale price in such a case was the price Dfpaid, plus any value that the construction
added to the land.

In April 2011, V and D entered into a written deefl variation, as D had required an
extension of time. The new clause was substantgithilar to the old clause, but the dates

were different and favoured D.

D failed to comply with the terms in the deed ofiaaon. V argued that D was in breach of
the deed of variation and V sent a notice to D @s#rg the right to purchase the property.

Several issues arose for determination in the casaely:

1. whether D, by the terms of the agreement for saées under an obligation to
commence construction under the terms of the déeartion;

2. whether the agreement, as varied, created a valitl emforceable option to
purchase in favour of V;

3. whether the option had been exercised correctly;
4, whether the enforcement of any obligation on the p&D to resell the property

to V imposed a detriment on D, which was out ofgamion to any legitimate
commercial or other interest that V might haverifoecing the provision;
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whether damages would provide adequate benefit tdnViieu of specific
performance;

whether certain equitable maxims, such as “he wires to equity must come
with clean hands”, and “delay defeats equity”, &pto the facts of the case.

Held (order as follows)

(i)

(ii)

(i)
(iv)

v)
(Vi)

MT

The failure of performance of the obligation on @dommence and complete
construction as required by the agreement for seeyaried by the deed of
variation, amounted to a breach of contract.

There was a valuable and enforceable option to hases in V's favour,
consideration for which was the deed itself.

On the facts of the case the option had been diyreercised by V.

The obligation to sell the property back to V waspdmary conditional

obligation. D would receive back what they had p&d the property. D’s

‘losses’, such as they were, amounted to the mepegt as a precursor to
commencing construction on the land. The purposdhef condition in the

agreement was not punitive, and, moreover, all ghdies in the case were
experienced in commercial matters.

Damages would not be an adequate remedy on the fact
There was no evidence to suggest that there had de@nreasonable delay on

the part of V, nor had it acted in any way whichuhb cause the court to
conclude that it had not acted with clean hands.
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CRIMINAL LAW

In the Matter of the Roumania Order in Council dated 30April 1894, SR No. 119
and

In the Matter of the Extradition Act 1989

and

In the Matter of a request for the extradition of Tanjala f/n Mihai

and

In the Matter of an application for a writ of Habeas Corpus by Mihai Tanjala

Extradition - Extradition Act - Extradition Treatyand Extradition Order in Council -
application for writ of habeas corpus
Cause No: 06596/2015

Grand Court
Swift J (Actg.)
June 3rd 2016

Leqislation referred to

Grand Court Rules (1995R) O.54

Extradition Act 1989, s.26, Schedule 1 paras.1bj2X, 4 (2), 4(3), 5 (4), 6, 7(2), 7(3), 8 (1),
12, 20 (UK)

Order in Council 30 April 1894 SR No 119, Articlel, X, XII, XVII (UK)

Extradition Act 1870, ss.®, 10 (UK)

Extradition Act 2003 (UK)

Extradition Act 2003 (Commencement and Savings)e©2ad03 (UK)

Police and Criminal Evidence Act, 1984 s.73 (1) jUK

Treaty between the United Kingdom of Great Britand Roumania for the Mutual Surrender
of Fugitive Criminals, March 21, 1893, Arts Il, X

Treaty between the United Kingdom and Greece fer Mutual Surrender of Fugitive
Criminals Athens, September 24 1910 Art 7

Article 10 (a) of Law 78/2000 Roumania

Penal Code (1995R) s. 229 (now Penal Code (2013R)13

Convention for the Protection of Human Rights anddamental Freedoms, Art 6

Cases referred to

Re Evan$1994] 1 WLR 1006

R v Governor of HM Prison ex parte Franco Bar¢h®97] QBD Transcript CO/2734/1996
Re Kiriakos[1996] EWHC Admin 205

R v Governor of HM Prison and Government of the uRbp of France, ex parte, Delli
Transcript CO/ 3968/98

In Re Guisto (FC) application for a writ of Habe@srpus[2003] UKHL 19

Royal Government of Greece v Governor of Brixtasd?r and Anothefl1971] AC 250

R v Chief Metropolitan Magistrate, ex parte Goveeminof Denmark (Re Nielsef1)984] 1
AC 606

R v Governor of Pentonville, ex parte, P. Budlgt@g80] 1 WLR 1110
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Johannes Deuss v the Attorney General for Bernjiz@@9] UKPC 38

Schtraks v Government of Isrdg&b64] AC 556

In Re Arton[1896] QB 108

Roman Orechovsky v the Government of SloJakié3] EWHC 2758

R v Governor of Pentonville Prison ex parte Fernez{d971] 1 WLR 987

Antonov and Baranauskas v Prosecutor General'®ffithuania[2015] EWHC 1243
European Commission decision 2015/14viic(lla v Roumaniia

Symeou v Greed2009] EWHC 897

Sobezk v Polanf2011] EWHC 284

Authoritative works referred to

2012 and 2015 US Country Report on Human RighRoamania

Mr M TanjalaApplicant in person
Ms A Fosuhenamicus curiae
Ms C Richardgor the Respondent

Facts:

The Applicant had been convicted in Roumania ofdffence of corruption in 2011. He had
been found guilty by the Court of Appeal in Rounsanf an offence in contravention of
Article 10 of Law no. 78/2000. It had been heldthg court that the Applicant, while he had
been the sole administrator of a state owned comphad sold immovable property,
belonging to the company, to his wife’s companyaateduced value of 660,000,000 lei,
which was then sold by that company to his wifed #imen resold by his wife at 15,964,
290,000 lei. He personally derived a benefit frdnis.t He had been acquitted by the court of
first instance, but was convicted after an appgathe prosecutor. The Court of Appeal
provided a detailed judgment in which it held ttieg Applicant knew the true market value
of the real estate when he sold it to his spousanatinder value, and that the sale was
deliberate.

A sentence of five years imprisonment was imposed, a warrant for his arrest was issued.
The warrant could not be enforced because the ggmiihad absconded. He was arrested in
the Cayman Islands in October 2015 under an intierrel arrest warrant seeking his arrest
on behalf of the Roumanian authorities. He clainmadhigration rights in the Cayman
Islands. The Applicant had arrived in the Caymaanids after being in the US, Bahamas and
Cuba. He spent a month in the Islands and travédldamaica. The Jamaican authorities had
returned the Applicant to Grand Cayman.

On 29" October 2015 the Chief Magistrate issued a promii warrant for the Applicant’s
arrest which was executed on the same day. Afteestelay, on 16 December 2015 Her
Excellency the Governor issued an Authority to Beatto the Chief Magistrate, and the
extradition hearing took place. A warrant of comailitwas thereafter issued by the Chief
Magistrate. Extradition from the Cayman IslandsRoumania is governed by Order in
Council of April 30, 1894 and Schedule 1 to the BKtradition Act 1989. The Order in
Council was made pursuant to the UK Extradition A870. The Order in Council sets out
the terms of the Treaty with the UK which was codeld with Roumania on March 21, 1893.
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This case concerned an application for releaséndyApplicant from the relevant warrant of
committal on the following four main grounds:

1.

the offence of corruption of which he was cotedcin Roumania does not
exist, is incorrectly classified by the court aguid by a bailee and is not an
extradition crime;

his conviction in Roumania was unjust, was cottadiby someone else and
he is innocent;

his conviction was obtained for political reasoand he will be subject to
political persecution if he is returned to Roumaaiad

there was an administrative error in the spgllii his hame in one of the
documents transmitted by the Roumanian Authoritisich required
correction.

Among other evidence provided by the Applicant, rehevere affidavits from other
Roumanians, from his defence attorney in Roumanth feom a former attorney who had
represented him in a prior asylum case in the UB#ich were submitted in support of the
contention that the applicant’s conviction had bagolitical one.

Held (application dismissed)

The conviction and being at large

(i)

(ii)

(iii)

The court in dealing with a conviction case (g¥osed to an accusation
case) in an extradition proceeding must be satisffehree main elements:

(a) that the offence in respect of which extraditis sought is an
extradition crime;

(b) that the person whose extradition is soughtie@sn convicted of that
offence; and

(©) that the person appears to be unlawfully egd4R v Governor of
HM Prison, ex parte, Franco Barojpe

The certified and stamped judgments suppligdhe Roumanian authorities
with authenticated translations were, for the psesoof Articles X and Xl

of the Order in Council, proper records of the Aggt’s conviction, and of
the route the case took through the Roumanian saountch terminated the
Applicant’s conviction in the Court of Appeal.

The issue of a warrant of arrest in Roumafuathe Applicant to secure his
attendance for the service of his sentence wasciunif evidence that the
Applicant was unlawfully at large.
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(iv) Article 1l of the Treaty between Roumania atite United Kingdom, as
extended to the Cayman Islands by Article XVIlloé tOrder in Council, lists
31 specific offences as extradition crimes inclgdiraud by a bailee, banker,
agent, factor, trustee or director, or member dalipwfficer of any company,
made criminal by any law for the time being in ®r&xtradition is also to be
granted for “participation in any of the crimestdid in Article Il provided
such participation was punishable by the laws dh @ontracting parties”.
The conduct of the Applicant, for which he was doted, fell within an
offence listed in Article Il, and such conduct alglainly fell within the
general category of theft and conspiracy to defrasidprovided under the
Penal Code (2013R) s.241.

(V) The court would not enquimeo the propriety of the Roumanian conviction.
It is well established by authorities suchRayal Government of Greece v
Governor of Brixton Prisons and Anothiiiat it is not for the court to inquire
into evidential proof leading to the conviction,rrioto the possibility of new
evidence or of relevant facts. Neither should thrcentertain allegations of
bad faith on the part of the requesting state gesavhere the offence has not
been shown to be of a political character. Oncectirviction is properly
established, the court in the requested state dhwtl seek to go behind the
fact of the conviction. This applies not only tteghtions of unfairness in the
trial process but also to allegations of an imprapen-political motive for
proceeding with a prosecution.

Conviction of political character

There was no evidence to support the submissian pflitically motivated

prosecution. The Applicant’s evidence and his emitsubmissions that the
conviction was politically motivated amounted to more than a belief on
his part that the motivation behind his prosecutias political. Indeed, he
had been out on bail throughout the legal procegdirand had been
acquitted at first instance on what appeared toab&echnical ground.
Moreover, the ruling of the Court of Appeal wasyeetailed and did not
appear on the face of the ruling to have beenigally motivated.

Administrative errors
This was an issue without merit, as there are iakslr mis-spellings in documents.

CAN
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CRIMINAL LAW — Sentencing

The Queen v Robert Neil Aspinall

Sentencing — money laundering - Proceeds of CrimawL (2014R)s.133; s.144(4);
s.141(1)(b) - Cayman Islands Sentencing Guidelines

Ind. No. 0069/2016
Grand Court
Owen J
July 29th 2016
Authorities

R v GH[2015] 1 WLR 2126

Ms Toyin Salakdor the Crown
Mr James Austin-Smitlor the Defendant

The Queen v Michelle Bouchard

Ind. No: 0005/2014
Grand Court
Worsley J (Actg)
April 21st 2016

Mr Simon Russell Flint QC & Ms Toyin Salakw the Crown
Mr Peter Carter QC with Ms Lee Halliday-Davis o&8hing & Associatefor the Defendant

Facts:

The Queen v Robert Neil Aspinall

Aspinall was the Financial Advisory Director of Di#te Cayman. In this role, over a period
of ten months, he breached his position of trustfaduciary duty by misappropriating a total
of USD$495,414.20 from two connected funds. Aspiehieved this by forming a fictitious
company in the BVI and through creation of an aséed account with HSBC Cayman; both
of these had similar names to a legitimate comaspciated with the voluntary liquidations
of the funds.

Aspinall was sentenced to a total of three andifaykars in prison with respect to two counts

of theft, two counts of forgery, and two countscohverting criminal property (contrary to
the Proceeds of Crime Law (2014R) Part V, s.138{L)(
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The Queen v Michelle Bouchard

Bouchard, while in a relationship with the victimw elderly and vulnerable man, stole in
excess of USD$2,000,000. In the course of her wcmdBouchard had transferred
USD$1,000,000 out of the jurisdiction and had aptesd to transfer more. Bouchard was
convicted of 14 counts of theft, one count of foygeone count of obtaining property by
deception, three counts of transferring criminabperty and six counts of attempting to
transfer criminal property (contrary to the Proceed Crime Law (2014R) Part V, s.133
(1)(d)) and was sentenced to a total of 12 yeapsiszmnment.

Comment

Each of the above cases include offences of masydering. InAspinall two counts of
converting criminal property (contrary to the Prede of Crime Law (2014R) Part V
s.133(1)(c)), and iBouchard three counts of transferring criminal propertyl &ix counts of
attempting to transfer criminal property (contrémythe Proceeds of Crime Law (2014R) Part
V 5.133 (1)(d)).

Both cases are factually similar with respect t® thoney laundering aspect, as both cases
were examples of self-laundering. That is, tha& tefendants in both cases, by various
methods, were seeking to sequester money whichedelto predicate offences they
themselves had committed, as opposed to actidtimed at sequestering money relating to a
predicate offence committed by a third party.

The approach in sentencing, however, was markeiffigrent between the two cases. In
Aspinall Owen J considered the money laundering aspediseotharges to be ‘...frankly
unnecessary as a means of reflecting the prop&s fmassentence.’ (para. 36). In so doing,
he was guided by the U.K. Supreme Court decisiorRo¥ GH Owen J quoted two
paragraphs from the case, the import of whichlistilated by Lord Toulson JSC's statement
that, ‘The courts should be willing to use theimgos to discourage inappropriate use of the
provisions...to prosecute conduct which is suffidentovered by substantive offences.’
(para. 49) In Owen J's view:

“All thieves tend to spend the proceeds of thegftthif they can before they are

apprehended. Alleging that they are also monewndaters because they manage to
spend some or all of the proceeds of their predicaime generally adds nothing to the
gravity of their conduct.” (Para. 37)

As a result, Aspinall received no sentence fornttumey laundering aspects of his offending.
In contradistinction, Worsley J, iBouchard,sentenced Bouchard, in respect to the money
laundering aspects of her offending, to a concurietal of four years, but to run
consecutively with the non-money laundering offence

Both cases must be viewed in light of the geneealtencing principle of totality. This
principle is detailed in Part 5 of the Cayman ldsu$entencing Guidelines (Oct 2015) which

states:

“The Court, when sentencing for more than a singfeence, should pass a total
sentence which reflects all the offending behavimfore it and at the same time, is a
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sentence which is just and proportionate. Thiss@s whether the sentences are
concurrent or consecutive. Thus, concurrent sex@emvill ordinarily be longer than a
single sentence for a single offence. It is ugumipossible to arrive at a just and
proportionate sentence for multiple offending syrp} adding together notional single
sentences. It is necessary to address the offerdihgviour, together with the factors
personal to the offender as a whole.”

The Sentencing Guidelines then go on to quote fS¥he Alternative Sentencing Law 2008
which states: “A court shall, in imposing a punighmunder this Law, take into account the
following principles...(e) where consecutive senteneee imposed, the combined sentence
should not be unduly long or harsh...”.

Therefore,Aspinall and Bouchardevidencea disjuncture in the approach of the courts to
sentencing in relation to money laundering offenedsere the defendant is laundering
proceeds from a predicate offence they themselses bommitted. It might be argued that
the inclusion of such charges in effect overload thdictment and add nothing to the
blameworthiness of the defendakispinall), or that they manifest a distinct and additional
form of criminal blameworthiness and thus culp&pi{Bouchard. Certainly s.144(4) of the
Proceeds of Crime Law which states that “[i]jt rsmaterial who carried out the criminal
conduct...” technically does not in any way preelucharges of money laundering in
circumstances of self-laundering (as is the cagharJ.K.). It might also be argued that the
Proceeds of Crime Law can be seen as an essemblaint fostering confidence in the
financial industry of the Cayman Islands and thusmey laundering activities, irrespective of
the genesis of the predicate offence, should beowead with separate and additional
blameworthiness and thus culpability.

However, it should be noted that Part Two of thegrian Islands Sentencing Guidelines
includes the incorporation into the sentencing m®ration the harm caused by the
defendant’s offending as it impacts the communitg atates that, ‘This may be particularly
relevant where the offence has a potential impadhe tourist or financial industries of the
Islands...”. Therefore, it is argued, that it mayllvee better from a prosecutorial perspective
to reserve charges of money laundering for monegdaring related to proceeds from third
party predicate offences or for self-launderingesawhere the money laundering has aspects
sufficiently distinct from the predicate offencesln the absence of these factors, any
additional financial industry reputational harm sed by self-laundering can then be
considered in sentencing as part of the predidé&eaaes under the community harm element,
ensuring a fair, just and proportionate sentendegit of these issues. Where this does not
occur, it will lie with the judiciary to considehé effect of the totality principle when
considering if self-laundering money launderingeoffes should attract separate sentencing
consideration or not and, where they do, whetheh sentences should be consecutively or
concurrently applied.

In any event, consistency would be best served dyyislative clarification of the
circumstances which would constitute appropriatduision of money laundering charges in
such circumstances.

MCR
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R v Otis Melbourne Myles

Sentencing — burglary — application of Sentencingii@elines—offence committed prior to
the commencement of the Sentencing Guidelines 2015

Case Nos: #00387/14 #03746/15 #03745/15
Grand Court
Malcolm J (Actg.)
March 23rd 2016

Leqgislation referred to

Criminal Procedure Code (2014R) s.7(2)(a)

Cases referred to

R v Chunxia Ba§2008] 2 Cr. App. R (S) 10
R v Boakye and othef2013] 1 Cr App. R (S) 2

Mr P Moran (Deputy DPPjor the Crown
Ms Carverfor the Defendant

Facts:

The defendant was convicted on three separatetmneiits after contested trials (Case
numbers: #00387/14 #03746/15 #03745/15). He wasnitied to the Grand Court for
sentence in relation to all matters pursuant tatiminal Procedure Code (2014R) s.7(2)(a).

Case #00387/14 was a burglary of a dwelling house® December 2013, committed
whilst the occupants were off island. The house leeh ransacked and the safe, containing
important documents and jewellery worth between 1253000 and US$150,000, had been
taken. Other expensive items had been found abaddoearby, possibly due to the offender
being disturbed.

Case # 3746/15 was a burglary of a commercial mesniommitted by the defendant off 24
May, 2015 whilst he was on conditional bail. Théruder was disturbed and no property
appeared to have been taken, but CCTV and forensitence linked the Defendant to the
offence.

Case #3745 was a night-time burglary of a schdst, @@mmitted whilst the Defendant was
on conditional bail and in breach of his curfewb@ats and drawers had been opened and
paperwork had been strewn on the floor, but no gntypappeared to have been taken. CCTV
and forensic evidence linked the Defendant to ffenoe.

The Defendant, who was 29 years old at the datieeo$entencing hearing, had eight previous
convictions for burglary and five previous conwicts for handling stolen goods.
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At the sentencing hearing, Defence Counsel arguegd t

1. As all three offences were committed prior to tiéraduction of the 2015

Sentencing Guidelines, and all three convictionstlie offences also pre-dated
the introduction of the 2015 Sentencing Guidelirigs, court ought not to have
regard to the 2015 Guidelines.

The court ought not to regard prevalence as anaggting circumstance as had
been submitted by the Crown.

Held (convicting the Defendant, and sentencing hinixgears and nine months
imprisonment for the first offence, nine monthgimonment for the second offence, and 12
months imprisonment for the third offence)

(i)

(ii)

(iii)

(iv)

DBR

A sentencing judge can have regard to the 2Da$man Islands Sentencing
Guidelines even when the offences occurred befoee Guidelines were

issued. The purpose of the Guidelines is to enaucertain consistency in

sentencing. As long as the maximum sentence icefat the time of the

offence is not exceeded, it is permissible to, imdged a judge should, have
regard to the current sentencing guidelines. (AppliR v Chunxia Bap

The only evidence as to prevalence was a coispa of crimes in 2014 and
2015. There were 699 burglaries in 2014 and 656lates in 2015 — a 6%
reduction. In the circumstances, and on the fadtsthis case alone,
prevalence would not be taken as an aggravatirigrfac

All three sentences should be consecutive tith an eye on totality, the 12
months sentence would run concurrently with theenimonth sentence of
imprisonment, making a total sentence of sevensyeard six months
imprisonment.

[Obiter] Dwelling house burglaries are serious offencafmaerit a severe
sentence when committed even by persons of goadaka
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FAMILY LAW

CE vBE

Family — decree of nullity — non-consummation - degs — void and voidable marriages — non-applicabibf
doctrine of approbation to void marriage — applidép of doctrine of approbation to voidable mariggs in the

Cayman Islands - requirment of wilful refusal of é1Respondent for non-consummation

Grand Court
Wiliams J
March 7th 2016

Legislation referred to

Matrimonial Causes Law (2005R), ss.8(1)(c) and 8(3)
Nullity of Marriage Act 1971 s.1(a)
Matrimonial Causes Act 1973 ss.12(1)(c), 13

Cases referred to

Buckland v BucklanfiL967] 2 All ER 300

D v D (Nullity: Statutory Bar]1979] 70 Fam Law

H v H[1953] 3 WLR 849

Hirani v Hirani (1982)

P v R (Forced Marriage: Annulment:Proceduf2P03] 1 FLR 661
Pao On v Lau Yiu Lonf980] AC 614

NS v MI[2006] EWHC 1646

Scott v Sebrigh1986) 12 PD 31

Sheldon v Sheldod964) Times, July 8

The Siboen and the Sibof976] 1 Lloyd's Rep 293

Silver v Silve{1955] 1 WLR 728

Singh v Kaurll Fam Law 152

Singh v Singii1971] 2 All ER 828

Szechter v Szecht@971] 2 WLR 170

Vervaeke (formerly Messina) v Smith and Otl{@e83) 1 AC 45

Authoritive works referred to

Rayden on Divorce 10edition 1967
D TolstoyVoid and Voidable Marriages, (1964) 27 MLR 385

Mr E GomeZor the Petitioner
Mr D Murray for the Respondent

Facts:

Cause no: FAM 287 of 2012

This case involved a petition by CE, the husban@dgmanian National), who asserted that his
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marriage to the (Jamaican) Respondent, enteredings)' December 1995, be declared null and
void, pursuant to the Matrimonial Causes Law, $(@1This application was made following
several other applications in relation to the partmost notably a petition for divorce filed esarli
by BE, the wife, and a dispute over financial fedied title to the former matrimonial home.

The basis of the nullity petition was duress. CEteoded that the parties did not have a husband
and wife relationship, because he (the Petitiomag a homosexual. Instead, the marriage was one
of convenience to secure a better life for hisrinéhild, who was born prior to the marriage aitd,
was contended, would not be allowed to remainerjutisdiction without the Caymanian father’s
marriage to the Jamaican mother. CE pleaded thawtexcourse had taken place between the
parties save for the conception of their child,clitie only did for fear of her telling people that
was a homosexual. BE pleaded that marital inteseobad taken place and that CE had married,
not under duress, but of his own free will and @ea choice. It was noted that there was a
financial motivation to presenting the nullity pieth, namely to preserve the asset of the former
matrimonial home.

Ground 1 (non-consummation):

Williams J addressed the issue of non-consummatider s.8(3)(c) which provides:

‘A decree of nullity may be pronounced by the camrtespect of any marriage or
purported mariage on the ground that.... the marriigs not been consummated by
reason of wilful refusal of the respondent to comsiate the marriage.’

Williams J was satisfied that on the balance obahbilities, the parties did have sexual intercourse
following the marriage ceremony but, even if thaswvrong, that the petition could not be granted
on that basis because the reason for the non-comstion was due to the Petitioner’s wilful
refusal rather than the Respondent’s.

Ground 2 (duress):

Since there was no Cayman Islands precedent opdinis Williams J then took the opportunity to
conduct a full review of the law of nullity througliuress. He first clarified the distinction between
a void and voidable marriage. The former being aiagge in which there was such an impediment
at the time of the ceremony, that the marriage avbalviewed by the court as never having taken
place, and would be so treated even without anyedeof annulment. On the other hand, a
voidable marriage was one which the courts wowdghas subsisting until a decree of annulment
has been pronounced by a court of competent jaiizdi which could only be done at the
instigation of one of the parties during theirtiifee. The doctrine of approbation could preclude a
petitioner from disputing the validity of a voidabyarriage but not a void one.

Before conducting a review of the relevant casedawonsent and duress, Williams J highlighted
a significant difference between the relevant latym in the Cayman Islands, and England and
Wales. In the Cayman Islands, if a party is induoegb through a ceremony of marriage by duress,
the marriage may be declared void by reason ofsdufeaud or incapacity of the minger
s.8(1)(c). Whilst, under the common law of England Wales, a lack of consent due to duress
would render the marriage void prior to 1971, $teuprovisions now contained within the
Matrimonial Causes Act 1973, rendered such a ngarnaidable and not void. Importantly,
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Williams J noted that this appeared to cause andlisn between the cases from England and
Wales. The pre-1971 cases mostly favoured an olgempproach, whereas in more recent times
the courts had applied a subjective approach. téisobr opined that one explanation for this
apparent change in approach was that a strictewéssconsidered desirable when the consequence
was a void marriage, with no time bar applying.

Following a review of the post 1971 case law, \Afilis J noted that, on the whole, the courts in
England and Wales demonstrated a preference fosubgctive approach to be applied in
determining whether consent was valid. Notwithditag that a marriage in the Cayman Islands
would be void (and not voidable) for duress and the facts in this particular instance did not
relate to a forced marriage, his Honour was satigfiat the preferable approach to be applied in
the Cayman Islands should likewise be the subgetpproach, both as a matter of precedent and

policy.

Accordingly, the approach of the Cayman courts lshiogi that the Petitioner need not show threats
of a specific type, but rather was required to destrate whether the threats, pressure, and other
relevant factors were such that they destroyeddheept of true consent, and eroded the will of
the individual. At the same time, it was noted thatcourt should recognise the importance of the
insitution of marriage.

Held (dimissing the petition for nullity)
Applying the subjective test:

(@ there was a conflict of evidence as to the circantgs leading up to and after the
ceremony. However the credibility of BE's evidenaas to be preferred, and
examples of CE’s questionable reliability were dote

(i) CE recognised that one of the benefits of marnegeald be the regularisation of his
child’s immigration status. It was CE'’s suggestiagt the parties should marry, and it
was clear that CE’s decision to marry was not miské&e was able to think lucidly
about the consequences of the marriage, as heeg@ @k to write out an agreement
designed to preserve his premarital assets. The sameement also mentioned a
marriage “due to love”, and that the assets whichugd after the marriage would be
dealt with according to the law. His evidence ttieg marriage was loveless and
lacking intimacy was unreliable.

(iii) In applying the subjective test, it was necessarycantinue to recognise the
importance of the institution of marriage. A maggadid not become void simply
because a party entered into it with the ulteriotive of circumventing immigration
requirements. For a decree of nullity to be graritezte must exist coercion or duress
that overbore the will of the individual. CE wagexrson of sound mind and full age
who entered into a marriage in the presence ofes#es. On the balance of
probabilities, the Petitioner had not presenteddenge that his will had been
overbaorne to the extent that his express consennaiareal consent. The duress had
to be present at the time of the marriage, withdaohprior to the marriage also of
potential relevance.
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(iv) On the facts stated, the court was not satisfietl@&’s consent had become vitiated
by virtue of duress when he married BE. Although 1@&y have been concerned
about immigration issues, his evidence was ingefficto establish that when CE
married BE, he was under such a level of oppres$isairhis consent was not his own.

(v) The petition for decree of nullity was dismissed.

LJ

Department of Children and Family Services v DE, NE& H,T, J

Family — care order - unopposed care order — dufytlte court to investigate the facts prior to makjren
unopposed care order — application to remove actifibm the Cayman Islands to attend a residentigatment
facility in Florida

Cause no: FAM 237 of 2010
Grand Court — Family Division
Williams J
March 7th 2016

Leqislation referred to

Children Law (2012R) ss.3, 33 & 35

Cases referred to

DCFS v SH & WHCause No. FAM 88 of 2013
Re G (A minor) (Care proceedindgdp94] 2 FLR 69

Ms T Williamsfor the Applicant
Mr D Altneu and Mrs K Thompsdor the Respondents

Facts:

This case followed earlier care proceedings in 2848 concerned an unopposed care order made
by the DCFS in relation to a female 12 year olddghl, in order that she could be sent to
rehabilitative psychiatric treatment facility inofida. No such facility was available in the Cayman
Islands.

Held (finding for the Applicant)

Whilst the application for the care order was ugel by the mother, father aguaardian ad litem
Williams J made clear that the court’s role wasmetely a “rubber stamping exercise”. Following
DCFS v SH & WHthe court has an overriding duty, even if anemgent is reached, to investigate
the material placed before it before making a cater under th€hildren Law (2012R¥.33.

0] Given an earlier judgment to award an interim cader, plus subsequent additional
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factors of deterioration of the behaviour of T @sgichiatric evidence, Williams J was
satisfied that the threshold criteria as stateld@S v SH & WHwere met and that
there was an actual likelihood of significant haonT. Moreover, the welfare checklist
was satisfied and it was in the child’s best irgisréo promptly attend the therapeutic
facility in Florida.

(i) Contact should be promoted between the child angdrents and siblings, as set
out in the care plan.

LJ

Faulkner v Damer

Family Law - financial relief - jurisdiction — int@&im provision - interim lump sum - costs

Cause No: FAM 60/2016
Grand Court
Family Division
Williams J
June 1st 2015

Leqgislation referred to

Matrimonial Causes Law (2005R), ss.19, 20

Matrimonial Causes Rules (2005R)

Matrimonial Causes Act 1973, s. 23(1)(c), (3)(a)

England and Wales RSC, 0.29, r.2

Grand Court Rules, 0.1, r 2; Order 29r. 2, 0.841) and 4(3)

Cases Referred to

Wicks v Wick§1998] 1 FLR 470

Barry v Barry[1992] 2 FLR 233

Tee v Tee and Hillma1999] 2 FLR 613

CMS v RG%am 177/2013

Roy Michael McTaggart v Mary Elizabeth McTaggaiCA 14 of 2010
DJ v BJ & RK Fam 66/2014

Authoritative works referred to

Peter DuckworthDuckworth’s Matrimonial Property and Finanpara B123

Mr D McGrathfor the Petitioner
Ms L McDonagtfor the Respondent
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Facts:

The parties were married off Eebruary 2012 in England and there were two ofildif the
marriage, aged five and ten respectively. Subseédqaehe marriage, the parties moved to the
Cayman Islands to live. On Yaarch 2016 the Petitioner filed for a divorce, ahiwas not
contested. The petition was proved off 2pril 2016.

The Respondent moved back to England and was féeatjh and employment issues. He
filed a summons, which was amended off May 2016. Under the amended summons the
Respondent applied for an order for maintenancedipg suit for spousal and child
maintenance for the amount of US$8000 per montharfioorder for a lump sum payment of
US$30,000 for interim legal costs; for an orderdarunspecified interim lump sum payment
to meet his relocation costs; and for an orderirgguthe Petitioner to pay or to transfer to
the parties’ joint bank account the sum of US$6@,5the Respondent had also applied for
leave to remove the children permanently to thaédnkKingdom.

The Petitioner had previously offered to make atahpayment to the Respondent of around
US$50,000 which she believed to be his intereshématrimonial assets. This offer was
refused by the Respondent.

The following applications were made:

1. an application by the Respondent for an intddmp sum payment to meet
his relocation costs to England; and

2. an application by the Batier that the Respondent pay the Petitioner'sscos
for the hearing of tharpof the summons.

In her application for costs, the Petitioner codezhthat the Respondent should have realised
from the outsethat the application for an interim lump sum payineas flawed as the court
had no jurisdiction to make interim lump sum orderamatrimonial proceedings brought
under the Matrimonial Causes Law (2005R).

Held (order as follows)
Application for the interim lump sum payment (apgiion dismissed)

Q) The preliminary issue was whether the court hatdsdiction to make an
interim lump sum payment in proceedings governedth®/ Matrimonial
Causes Law (2005R) (* the Law”).

Section 20 of the Law sets out the orders whichcthat can make pending
suit, and the section contains no provision for mheking of a lump sum
order. Even if there was a need in some cases te rirderim capital
provisions, the inherent jurisdiction of the coditl not confer a general
residual discretion to make any order necessaensare that justice be done
between the parties. Claims arising from the breakdof a marriage should
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(ii)

only be brought in the context of the empoweringvland in the Cayman
Islands the Law does not confer such a power.

Held, obiter, that interim orders in relation to school fees ansts allowance
are not lump sum orders, but are periodical payrostgrs.

Application for costs (application granted)

CAN

SDvGD

(i)

(ii)

(iii)

Pursuant to GCR, 0.62 r.4 the court has a wvdideretion concerning the
making of costs orders in matrimonial proceedingd this rule has effect
unless otherwise provided by any law.

In accordance with Cayman Islands precedenth sasCMS v RGSand
McTaggart v McTaggartif the court sees fit to make an order as toscost
any matrimonial proceedings, the court shall oests to follow the event,
except where it appears to the court that, in ih@imstances of the case,
some other order should be made as to the whaayopart of the costs.

There was nothing in the submission as tatsdmfore the court, or from the
circumstances of the case, that would lead thet toutepart from the normal
course, i.e., that costs follow the event. It sHouhve been evident to the
Respondent that the application for an interim lwsum payment would fail
as the court had no jurisdiction to make the orsleught. Accordingly,
having regard to the applicable precedents and GOR2 r.4, the
Respondent was ordered to pay the Petitioner'sdostirred in preparation
and for the hearing of the summons.

Family law — application to vary ancillary relief order periodical payments for childrer edcuation and medical
expenses for children — court’s duty when approvoansent order

Grand Court
Wiliams J

10" March 2016

CauseNo: Fam 44 of 2015

Leqislation referred to

Matrimonial Causes Law 2005

Mr A Waltersfor the Petitioner
Mr D Holland for the Respondent
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Facts:

The parties married in the Cayman Islands in Ma&3419hey went on to have two children,
C, who is now aged 18, and L, who is how aged 14.

SD, the Petitioner wife, filed for divorce orf“2March 2005, with an order proving the
petition made on 2April 2005. The Decree of Dissolution of Marriages certified on 21
October 2005. The matters relating to ancillaryefelere settled by way of a consent order
on 27 October 2005.

The Order required GD, the Respondent husbandyw®p the sum of $3500 per month, by
means of a standing order on the last working daaoh calendar month. This payment was
to continue until C and L attained the age of 18umtil they completed tertiary education.
Moreover, it provided that there would be no futtequests by SD to increase this payment
amount beyond the agreed figure of $3500. The etrweer also provided that SD and GD
would equally bear the costs for all education eretlical related expenses until C and L
attained the age of 18, or until they completetiaer education.

A joint custody, care and control order was alsalenan 2% October 2005, although it was
noted that, since the divorce, the mother had wakien the role of primary physical carer of
the children. The eldest child, C, was now in fittie education in the United States, and the
youngest child, L, continued to attend private st Grand Cayman.

The current proceedings related to a variationhefdriginal consent order, pursuant to the
court’s jurisdiction to do so, further to MatrimahiCauses Law 2005 s.23,.

In her summons, dated 24€ecember 2014, the Petitioner sought payment tftanding
sums owed relating to payments made for the childvarsuant to the consent order of 2005
and, reinstatement of continuing payments by standider.

The Respondent, in his summons filed March 4, 26a6ght the following:

1. a reduction in the amount of child maintenanceelation to the eldest child,
C, who was now studying full time overseas;

2. a variation of the order from 2005, specificallyatpart which concerned
non-urgent medical treatment;

3. that the parties agree in advance of such medatinent;

4. that SD provide copies of all relevant receipts awdtumentation on a
monthly basis;

5. that the court make an order relating to the chilth medical expenses as
well as relevant maintenance orders expressedstoulatil the respective

child turned 18, or completed full time tertiaryuedtion, until the age of 21.

Held (order as follows)
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(ii)

The change of circumstances of the children angb@nges since the making
of the original order was noted. It was the dutytloé court to carefully
consider the content of a draft consent order n&igok by the parties, and for
the court to be satisfied that the varied ordexpgropriate before approval is
granted.

The variation of an original order, which was mapersuant to the

Matrimonial Causes Law, s.19, was more thsimply a rubber stamping

exercise’. In considering whether to grant any such vangtibe matters to

be taken into consideration included the followitige best interests of the
children, and the responsibilities, needs, findraial other resources of the
parents as well as their actual and potential egrpower.
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IMMIGRATION LAW

Appleby (Cayman) Limited v Chief Immigration Officer

Immigration — decision to grant work permits

Cause No: G0046/2016
Grand Court
Panton J
June 14th 2016

Leqislation referred to

Immigration Law (2015R), Ss.44, 50, and s.53
Mr A Bolton of Applebyor the Applicant
Facts:

The case concerned an application for leave toyafgpl judicial review of two decisions

made by the Chief Immigration Officer (“CIO”) to aut temporary work permits. The
Applicant is a firm of attorneys-at-law. Two atteys who had worked for the Applicant
resigned simultaneously, to take up employment vaitiother law firm in the Cayman

Islands. The Applicant was of the opinion that batforneys were “in breach of their duties
of good faith and loyalty”. In August 2015 the Aijgant wrote to the Business Staffing Plan
Board in relation to the granting of new work pesnfor the attorneys. The Applicant
requested that the Board refuse to grant eacheoéttiorneys a permit to work for the other
firm, pursuant to the Immigration Law 2015 s. 50.

Correspondence passed between the CIO and thecAppin relation to the work permits
before the Applicant was informed that there woligno revocation of the permits. The
Applicant thereafter applied to the court seekiegve to apply for judicial review of the
decision of the CIO. The Applicant claimed that @ was in breach of s.50 Immigration
Law, that there was no right to appeal thereunddrthat there existed a prospect of success
if the Applicant were to be granted leave to agphjudicial review.

Held (refusing the application)

0] Immigration Law s.50 states that, during the cwryeof a work permit, the holder of
that permit may not change his employer unlesbtard or the CIO believes that
there are special circumstances. S.2 defines ‘apetccumstances” as includirgy
situation where;

a) The position has become redundant;

b) The worker is being victimised by the emplogerby other employees of
that employer;
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(ii)

(iif)

(iv)

v)

RLM

c) The employer has changed due to corporate madich as merger or
amalgamation; or
d) The worker has been given written consent byphesent employer.

The word “including” in the definition was very iragant. It indicated that the s.50
list is inexhaustive, and that the CIO has cledm®en given a discretion by the
legislature.

Section 53 of the Law contained other provisionsespect of the grant of temporary
work permits, and requires the CIO to have regarthé criteria in s.44(2)(a), (3)
and (4) of the Law.

Based on the facts in the affidavit in supporttieé application, there was no
evidence that the CIO had erred. No leave wouldraated for a challenge to the
exercise of the CIO’s discretion afforded to himlaw.

Recital of the record of Hansard was unhelpfuthis situation. The wording of the

legislation was clear and not in need of such badislators the world over have

from time to time said one thing, yet legislatedther. Where the language of the
statute is clear, the words are to be given thaiunal meaning. If the legislature
wished to avoid situations such as the instantfroma arising, it must state in clear

language that the CIO has no discretion and lisaestively the circumstances that
the CIO should consider.

If attorneys ‘A’ and ‘B’ had breached their cortt@with the Applicant, the remedy
for the applicant to pursue rested in breach otresh The application seemed to be
an attempt, albeit unintentional, to involve th€dGh unnecessary and unwarranted
litigation.
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INSOLVENCY

In the Matter of Ardent Harmony Fund Inc (In Offici_al Liquidation)

Insolvency — anti-suit injunction — proper jurisdt®on for liquidation

Cause No: FSD 54 of 2016 (ASCJ)
Smellie CJ
Grand Court
May 26th 2016

Leqgislation referred to

Companies Law (2013R) s.97(1)
Companies Law (2013R) s.124
Company Winding Up Rules, O.15, r.5(1)
Grand Court Rules O.1 r.1(2)(ff)

Grand Court Rules 0.62, r.4(11)

Cases referred to

Ayerst (Inspector of Taxes) v CK Construction [1@i76] AC 167

Bloom v Harms Offshore AHT Taurus GmbH & Co B09] EWCA Civ 632, [2010] Ch
187, [2010] 2 WLR 349

Bushby v Mundaf1821) 5 Madd 297

In Carron Iron Company Proprietors v Maclaréb855) 5 HLC 415

Singularis Holdings Ltd v PriceWaterhouseCoogel4] UKPC 36

Wight, Pilling and MacKey v Eckhardt Marine Gr2003] CILR 211

Stichting shell Pensioenfonds v Krys and anoféi4] UKPC 41

Authoritative works referred to

Dicey Morris & Collins, the Conflict of Law@5" ed)
Sheldon on Cross Border Insolver(d}} ed)

Ms R Reynolds and Mr W Jorfes the Applicant
Facts:

International Tropical Timber Organisation (“ITTQas a member of and the single largest
creditor of the Ardent Harmony Fund Inc (In Officiaquidation) (the "Fund"). It had sought
a receivership order and the appointment of adeush bankruptcy over this Fund in
proceedings brought in Barbados (the “Barbadosdemiogs”).

The Fund operated as an open-ended investmenufuitdioluntary liquidators (the “JOLS”)
were appointed by special resolution or” 2ril 2016. On 2% April 2016 all creditors
were put on notice that an application would bedfidue to an inability of the directors to
provide a declaration of solvency. On"lay 2016 an order was made that the liquidation
continue under the supervision of the court.
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From the commencement of their appointment, thesJ®@brked with the Fund’'s service
providers and other third parties to gather indbgets of the Fund. Proceedings were issued
in the US against Bruin Fund LLC (the "US Procegdif with which the majority of the
Fund’s assets were invested. The JOLs found reisass debtors in Barbados, other than the
Fund’s bank accounts over which the JOLs took obm@ind transferred the full balances to
accounts opened in the Cayman Islands.

The JOLs notified ITTO of the steps being takenr¢alise assets, including the US
Proceedings. ITTO, in turn, on tiSMay 2016, submitted its Proof of Debt whereby, the
JOLs argued, it must be deemed to have submittetietqurisdiction of the court in the
liquidation of the Fund.

Without notice to the JOLs, ITTO commenced the Bdds Proceedings on"81ay 2016
although no service was effected on the Fund irCsgman Islands. Having learned of the
proceedings, the JOLs instructed Barbados coupsatt on behalf of the Fund, and at a
hearing there on $0May 2016, ITTO’s application was adjourned uni'May 2016.

Relying on Barbados counsel's legal opinion, thesJ&gued that at the hearing in Barbados
a receiver might be appointed by the Barbados couer the assets of the Fund. Such
appointment would, however, conflict with the rokthe JOLs.

The JOLs sought an anti-suit injunction restrainliO from continuing the Barbados
Proceedings arguingter alia, that:

1. the Fund was already under the control of the Cayisiands court;
2. there were no assets, debtors or other relevamiection with Barbados; and
3. an appointment of a Trustee in Bankruptcy in Badsadvould result in

conflicting bankruptcy regimes and orders being endad two different
jurisdictions, which would increase the costs te Bund’'s estate. This had the
potential to undermine the US Proceedings. Moredbere would be a conflict
of interest as ITTO sought to appoint a receivethefauditor who had acted for
the Fund and against whom a claim might lie.

If the order for the anti-suit injunction were gramh, the JOLs further sought leave to serve
the injunction outside of the jurisdiction, sucivéee to be effected on ITT@a its Barbados
attorneys.

Held (order granted)

0] There is a strong public interest in the abilityaoftourt exercising insolvency
jurisdiction in the place of the company’s incomgtin to conduct an orderly
winding up of its affairs on a world-wide basiSirfgularis Holdings Ltd v
PriceWaterhouseCoopérs

(i) The court has jurisdiction to grant an anti-sujtinction in a case where foreign
proceedings are calculated to give the litiganbpaiccess and it is satisfied that
it has personal jurisdiction over the party to éstrained Bushby v Mundgy
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(i) An anti-injunction can be granted against a forelgiyant even where it
purports to sue before the courts of its own cquatrd simply because there
may be difficulty in enforcing it against the fagei litigant does not mean that
the anti-suit order should not be grant&tighting shell Pensioenfonds v Krys
and anothe).

(iv) ITTO was a shareholder of the Fund, as well asrtggsubmitted a Proof of Debt
in the Cayman liquidation, and thus the court hadsgnal jurisdiction over
ITTO.

(v) The order for substituted service outside the glictson was justified in all
the circumstances of the case.

(vi) In light of ITTO’s unilateral decision to issue thigarbados Proceedings
without serving notice upon the JOLs; the lack w§ apparent proper basis
for doing so; and the refusal to dismiss or witidthe Barbados Petition
once the lack of utility of the Barbados Proceedingas brought to its
attention, the JOLs were granted costs on the indgrbasis.

NCE

In the matter of Madison Niche Assets Fund Ltd (InLiquidation) (“MNAF")
In the matter of Madison Niche Opportunities Fund Ltd (In Liguidation) (“MNOF™)

Cayman Islands investment fund in liquidation - ¢ta before the Delaware court seeking
damages for breach of service agreement - applmatio the Grand Court for leave to
allow Delaware action in continuance pursuant to @aan Islands Companies Law (2013
Revision) s. 97(1) — appropriate forum - applicalgrinciples.

Cause No: FSD 0035 of 2015 (ASCJ)
FSD 0036 of
2015 (ASC))
Grand Court
Smellie CJ
April 25th 2016

Legislation referred to

Companies Law (2013R) s. 97(1)
United States Bankruptcy Code

Cases referred to

Ahmad Hamad Algosaibi and Brothers Company v SAABstments Company Limited and
Forty-Two Otherg2010] (1) CILR 553

In re Aro Co. Ltd1989] Ch 196

Re Bank of Credit and Commerce Int'l $M0 4) [1994] 1 BCLC
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Stichting Shell Pensioenfonds v Krys and ancofpei4] UKPC 41

Mr F Hughes of Conyers Dill & Pearmdor the Applicant.
Mr B Gowrie of Walkersor the Joint Official Liquidators of MNAF and MNOF

Facts:

This case concerned an application pursuant t€tdmpanies Law (2013R) s.97(1) for leave
to continue a Delaware action against two exem@giman Islands companies, MNAF and
MNOF, both in liquidation. The case was noted & @rand Court as an unusual instance of
cross-border insolvency cooperation. The applicaf¥)C Consulting Services LLC
(“TMC"), was a Delaware LLC which had an ongoingiae in Delaware against MNAF and
MNOF. TMC commenced proceedings in the Delawarertspiclaiming approximately
US$2.1m in damages for breach of a Consulting Agesze entered into in October 2014
with the MNAF and MNOF. The Consulting Agreementswentered into after MNAF and
MNOF were placed into voluntary liquidation, butfdre the Liquidators’ appointment was
continued by way of supervision by the Grand Colitte Consulting Agreement was
governed by the laws of Delaware, and designatddwizee as the exclusive forum for the
resolution of disputes relating to it. While it wascepted that the Delaware action was
properly instituted in Delaware, the continuatidrite action required the leave of the Grand
Court, since MNAF and MNOF were being wound up ur@ayman Islands law.

In January 2016, the Liquidators petitioned thetébhiStates Bankruptcy Court for Delaware,
seeking to obtain recognition of the Cayman Isldigigdation proceedings dereign main
proceedingspursuant to Chapter 15 of the United States Bankyu@ode. TMC initially
objected to the Liquidators’ application to obt&hapter 15 recognition on the basis that an
ordinary and usual consequence of recognitionasdtstay is imposed upon any proceedings
against the bankrupt. However, TMC withdrew itseglion following an agreement with the
Liquidators that the recognition order granted bg tJ.S. Bankruptcy Court for Delaware
would include the expressmveatthat the TMC litigation, as foreign main proceeginwould
not be stayed. A number of provisions were conthinethe recognition order to cover the
agreement, including an injunction prohibiting thiquidators from resisting any application
by TMC to the Grand Court to lift the stay und&741).

TMC applied to the Grand Court for leave to purheDelaware proceedings against MNOF
and MNAF. The Grand Court referred Anmad Hamad Algosaibi and Brothers Company v
SAAD Investments Company Limited and Forty Otlfhhe “ SAAD Judgment”) as the
leading authority on the Companies Law s.97(1), imdEnglish equivalent, the Insolvency
Act 1986 s.130(2). It was established in the SAABgment that on an application under this
provision, the court has a free hand to do whatight and fair, according to the
circumstances of each case.

The Grand Court further noted the comments of JamaParker J ilRe Bank of Credit and
Commerce Int’l SA (No 4lt was stated that in cases where there are congpetéims to the
assets, the essential question that a court mtestngiee, on applications to grant leave under
s.97(1), was whether the dispute was one whichddoellappropriately determined within the
winding up process, or whether it was more appabgly determined in separate proceedings
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It was set out irStichting Shell Pensioenfonds v Krys and Angthera settled principle, that
claims against a company were ordinarily requiredbé resolved in the context of the
winding up process. However, the Grand Court ntthetl there may be circumstances where
it is appropriate to allow proceedings to take elaatside of that process. The Grand Court
stated that the essential question to ask was whdtlwas more appropriate to allow the
Delaware litigation to run its course, or wheth&tQ@ should be required to establish its claim
exclusively in the winding up process. The Grandi€ooncluded that TMC'’s claim could
not be resolved within the winding up process ftsaitil it was established outside of that
process and therefore the claim would need to berdeed by way of separate litigation in
either Delaware or Cayman. The question thus beedgmh was the more appropriate forum
for determining TMC'’s claim.

Held (application granted)

The Grand Court concluded that the overwhelmingvensvas that Delaware was the most
appropriate jurisdiction in which the claim shopledceed.

The court set out the following reasons for peimgttthe TMC litigation to proceed in
Delaware:

0] The fact that the companies and the Liquidatorgexjto the recognition
order permitting the TMC Litigation to continue Delaware. This was a
sufficient reason in, and of itself, to grant thides.

(i) The Consulting Agreement which was the subjectenaitt the dispute, was
governed by the laws of Delaware since it contamethuse which said that
that was the exclusive venue for the resolutiodigutes.

(i) The TMC Litigation involved claims against varioastities other than the
companies which were the focus of this disput&.MIC were not permitted
to proceed with the TMC Litigation, but were forcedlitigate in the Grand
Court, then near identical litigation would be takiplace against those other
entities in Delaware. Thus there would be differpaities engaged in what
was essentially the same dispute in different glicitons, resulting in
significant duplication and an increase in costs.

(iv) To determine the TMC Litigation in Delaware woule imore convenient for
the witnesses, ensuring that no costs were wasteither the liquidators or
TMC.

RLM
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In the Matter of Weavering Macro Fixed Income FundLimited (In Liguidation)

David Walker and Simon Conway (as Joint Official Lguidators) v Citco Global
Custody N.V.

Insolvency — leave to amend summons — leave to tHuis a new defendant — validity of a
writ for service

Cause No: FSD 167 of 2014 (NRLC)

Grand Court
Clifford J
May 2nd 2016

Legislation referred to

Companies Law (2013R) s .145
Grand Court Rules 0.6 r. 8(2) and (3)
Grand Court Rules 0.11 r.1(1)

Grand Court Rules 0.12 r.8(1)(a)
Grand Court Rules 0.20 r.5

Grand Court Rules 0.29 1.5

Hong Kong Rules 0.6 r.8

Landlord and Tenant Act 1954 (UK)
RSC 0.6 r.8 (UK)

RSC 0.20 r.5 (UK)

Cases referred to

Evans Ltd v Charrington & Co Ltd983] 1 QB 810

Jones v Jongd970] 2 QB 576

Mitchell v Harris Engineering Comparj$967] 2 QB 703

Owners of Sardinia Suicis v Owners of Al TawE91] 1 Lloyd's Rep 201

Paybi v Armstel Shipping Corporati¢h992] 3 All ER 329

Rodriguez v Parkej1967] 1 QB 116

Whittam v WJ Daniel & Co LtH1962] 1 QB 271

Yau Ngai and Others v Yau Tak and OthHe@A 1309/2007, Unreported, January 9, 2009

Authoritative works referred to

The Supreme Court Practice 1999 Vol. 1

Mr J Golaszewski and Mr D Olardor the Plaintiffs
Mr J Walton and Mr A Jacksdor the Defendant

Facts:

The application before the court was one of a sefeclaims pursuant to Companies Law s.
145 (the “Preference Proceedings”) brought by thet Dfficial Liquidators (the “JOLs”) of
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the Weavering Macro Fixed Income Fund Limited (liguidation) (the “Fund”). In the
Preference Proceedings, the JOLs sought the refilsums of money paid by the Fund to a
number of redeeming investors in the months imnieligrior to the commencement of the
Fund’s liquidation.

The Writ of Summons (the "writ") in this instanceasvissued on 31December 2014 in
circumstances where it was later discovered thit the name and address for service of the
Defendant were incorrect. OA%2une 2015, pursuant to GCR, 0.11 r.1(1) the agramted
the Plaintiffs leave to serve the writ out of thiegdiction and it was then served or"2Z&ine
2015 before it was due to expire or"3ine 2015.

On or about 2?[Ju|y 2015, the JOLs discovered that both the nainlike Defendant and the
address for service were incorrect and, pursua@iGR, 0.20 r.5, they issued a Summons on
21% August 2015 seeking leave to amend the writ ireotd substitute the correct Defendant
and its address.

At anex partehearing on 1 October 2015, the learned judge found the mistetkieh was
sought to be corrected was a genuine mistake aadhetamisleading, and therefore exercised
the discretion under GCR, 0.20 r.5 to grant leavarhend the writ (the “October Order”)
notwithstanding that the relevant period of limaathad expired. Leave was also granted
pursuant to GCR, 0.11 r.1(1)(ff) to serve the wai,amended, out of the jurisdiction. The
time for acknowledging service of the writ by thewnDefendant was ordered to be 28 days
after the date of service. Although express piomisvas made in the October Order which
gave leave to the Defendant to apply to the coarghallenge to the Order was made.

The amended writ was re-issued orf Zxtober 2015 and contained the standard notetthat
could not be served later than 4 calendar monthi (ihe case of leave for service out of the
jurisdiction, 6 months) from the date of issue,essl renewed by order of the court. The
amended writ was served on the Defendant ShD¥&ember 2015.

By Summons dated #Qanuary 2016, the Defendant applied for an ortter (Defendant
Summons”) that the service of the writ upon it lé aside on the ground that the writ was
invalid as at the date of service, since it hadbesin renewed at any time betweefi 30ne
2015 and 18 December 2015.

The Parties’ Positions

The Supreme Court Practice 1999 Vol 1, paragrapib @rovides that a Defendant can only
validly be served with a writ of summons while tlgt remains valid. If the writ is invalid
when served, the Defendant is entitled to applyh® court, within the time limited for
service of its defence, for an order setting aghde writ under GCR, 0.12,r.8(1)(a). In
circumstances where the Defendant is incorrectytified, leave to amend the writ, and to
substitute a new Defendant could be sought pursod@BCR, O.20, r.5(3).

The Defendant submitted that there was nothindpénsub-rules of Order 20 which suggests
that an amendment made pursuant to Order 20 haffdw of revalidating a writ for service.
The Defendant argued that even where a Plaintif \gaven leave to make corrective
amendments to his writ outside of the applicahteitéition period, and after the writ had
expired, it was still necessary for the Plaintdf abtain an order expressly extending the
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validity of the writ for serviceRodriguez v Parker; Evans Ltd v Charrington & Cal).t As
there was no such express extension in the preassf it was argued that there had been no
due service on the Defendant and that such sestiogld therefore be set aside.

The Plaintiffs argued that, although the periodirtymwhich an original writ is valid runs
from the date of issue, the period of validity ofvat which has been amended under GCR
0.20, r.5(3) runs from the date of its re-issuethar purpose of serving it on the party who is
substituted by operation of that rule (Supreme €Buactice 1999 Vol. 1, paragraph 6/8/5;
Jones v Jone$ayabi v Armstel Shipping Corporation).

Held (Defendant’s summons dismissed)

0] Where a writ is amended under GCR, O.20, r.5(3) #ié effect that one
legal entity is substituted for another as a Defemdthe provisions of
GCR, 0.6, r. 8(1) which regulate the validity ofvat for service, must
be construed as requiring service on that Defendaithin the
appropriate period from the date of the amendmgmwlitich such party
is added Payab).

(ii) The effect of the October Order was to make thenal®e writ valid for
service on the substituted Defendant for a perio months from the
date of its reissue. The writ was reissued ofi @8tober 2015, served
on 16" December 2015 and was, accordingly, validly serwétti the
required time.

NCE

In The Matter of the Companies Law (2013 Revision)

and

In The Matter of Watler Holdings Limited (In Offici_al Liquidation)
and

In the Matter of Frank Sound Estate Limited (In Official Liquidation)
and

In the Matter of Red Bay Estates Ltd (In Official Liguidation)

Company law — company incorporated with intention be used as corporate vehicle for
distribution of family estate property to sole slednolders, three siblings — Winding Up
Petition on just and equitable basis

Cause No: FSD 0092/2010-IMJ
Grand Court
Mangatal J
January 28th 2016

Leqislation referred to
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Companies Law (2013R)

Cases referred to

Re DD Growth Premium 2X Fund (In Official Liquidat) 2015 (2) CILR 361
In the Matter of Trident Microsystems (Far Easti P012 (1) CILR 424
In Re Belmont Asset Based Lending Ltd (in Liquintgt2010 (1) CILR 84

Authoritative works referred to

FrenchApplications to Wind Up Companie§“2dition

Mr F Moeran QCfor the Joint Official Liquidators
Mr A De la Rosa and Ms M Embuigr Mr Selkirk Watler
Mr M Alberga and Ms D Owefor Ms Shannon Panton and Ms Lynette Watler

Facts:
Background

This matter was noted as having a long and conedlhistory. In 2007 a winding up order by
the court was presented in respect of Watler Hgklihimited (“the Company”) and two
subsidiary companies namely Frank Sound Estatestddn{“FSE”) and Red Bay Estates
Limited (“RBE”). This winding up order had been meadvith the consent of three
shareholders, who were siblings. It was presented gust and equitable basis, due to a
falling out between the shareholders. FSE and R&E twned land on Grand Cayman.

FSE and RBE were ultimately owned by Selkirk Waf®enior), until he died in 1989, at
which time FSE and RBE fell to his estate to be iattered under his will, which was
executed in 1982. Mr Watler's wife, Mrs Watler, wastially appointed as executrix.
However, she was replaced in 1992 by Jeffrey Parkdro was independent of the
beneficiaries. The beneficiaries of the will weresMVatler, and her three children Shannon
Panton (“SP”), Lynette Watler (“"LW”) and Robert Bigk Watler 1l (* RSW”).

In 1983 the three children signed a deed of faarigngement, which issued the share capital
in FSE and RBE to SP, LW and RSW. The Company wasrporated in 1983 with its
shares being divided equally between SP, LW and R&Wome time prior to 2007, SP, LW
and RSW transferred their shares in FSE and RBEet@€ompany.

Winding Up Petition

In 2007, SP presented a winding up petition, whigds granted in 2008, whereby the
Company was placed under court supervision. Urtecourt order, joint official liquidators
(the “Liquidators”) were granted powers to appaimselves as director to the subsidiaries,
FSE and RBE, and/or place them into voluntary tigtion, and agree a scheme of
arrangement to distribute the assets of the CompErg/ terms of the 2008 order were found
to be important to the resolution of the case.allest extract of the Order read as follows:
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5:5.

The Official Liquidator is directed to preparea scheme of liquidation
whereby the assets of the Company and its subsdidve distributed
amongst its shareholders in specie in equal shdmgsvalue, for which
purpose he is directed to instruct a licensed landveyor to prepare a plan
for the distribution of the land. Such schemeapiitiation shall be submitted
to the shareholders within 90 days and, in the tikat such scheme of
liquidation is not unanimously agreed upon withid @ays thereafter, the
official liquidator shall apply to the Court fdurther directions”

In July 2009, the Liquidators made ar parteapplication for a pooling order, which was
granted by Foster J. Terms of the order which vaegeed to be relevant read as follows:

“1.

....the assets of the Companies being admimdtarespectively by the
Official Liquidator be treated as being and be pablfor the purpose of the
payment of costs, expenses, claims and distribaiioising out of or relating
to the Companies......

All funds, property and assets held by then@anies will be realized and
pooled in one liquidation estate account (ti@eheral Pool”) which will be
invested by the Official Liquidator as appraid.”

Notwithstanding the above order, it was noted bynsel that the Company’s Liquidators
attempted for six years to create a scheme of geraant whereby the property could be
distributedin specieto the shareholders. Counsel opined that it hadgordncapable of
receiving unanimous support of the shareholders.

The 2011 Scheme

The first scheme was agreed by SP and LW, but RB)ttd to it. In essence, RSW took
the view that the 2011 scheme allocated him lanidhwvas significantly lower in value than
that allotted to SP and LW.

The Construction Order

As a consequence of there being no unanimous agrdgefwy the shareholders, the
Liquidators then applied to the court for direcdomn October 2012 Henderson J made an
order that the parties file skeleton argumentstba Construction Issue” as follows:

“Is it the intention of the Honorable Justice Fasteorder (“Order”) dated 28
November 2008 that the valuer should value the land property owned by the
Company on an ‘as is’ basis on the assumptionitbatse will be nothing other than
residential, or is it the intention of the Ordemattthe valuer will proceed to this land
and property on the basis of “highest and best 2ise’

Foster J's Order - March 2013

There followed a contested argument on the Corgtruéssue. Foster J made certain orders
clarifying the interpretation of the word “valuai paragraph 5 of the 2008 ordér. means
the market value of the land to be distributedpecieto the three shareholders... Foster J
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further explicitly specified that such value be sw@&d in accordance with internationally
recognised valuation standards.

The 2014 Scheme

The Liquidators produced a revised scheme of aermegt, based on the 2014 valuations, as
directed by Foster J's order in March 2013. SPlandagreed to the 2014 Scheme but RSW
did not. Once again, unable to secure unanimouseawgnt, the Liquidators applied to the
court for directions. RSW did not file evidencesabmissions in advance of the hearing for
the 2014 Scheme in June 2015. Mangatal J ordesgduhless RSW file evidence outlining
his grievances by 35June 2015, the 2014 Scheme would be granted. R8Weds affidavit
evidence on that date.

One of the matters raised by RSW was that the tiahscarried out did not properly comply
with the March 2013 order. The key point being thla¢ valuations ignored all, or
substantially all, development potential to ceriaioperties.

The Liquidators claimed that, since the last hepand the filing of RSW’s evidence in June
2015, the picture had changed. Counsel for theitlagars, SP and LW all argued that what
they were really seeking was not so much a variatibthe November 2008 order as an
augmentation of that order or, rather, that theyeveeeking further directions from the court,
which they contended paragraph 5 of the Novemb@8 20der permitted.

The Liquidators’ Case

There was a small amount of land held by FSE whiab sold early in the liquidation to meet
creditor claims. It transpired that the sale prdseeere not sufficient to meet all creditors’
claims. At the time, the shareholders were in ages# that the property was not to be sold.
Accordingly, it was asserted that the only feasikésy to fund the liquidation claims without

selling property was for the shareholders to previthe funding. The shareholders
accordingly contributed $600,000 in 2010. In ea&014, the Liquidators required further

funds.

There followed an injection of additional fundsdrihe Company, after which, following the
submission by RSW of additional evidence or" ZBine 2015, the Liquidators required
additional funding. The result was that RSW agrazdontribute his share of the funds
required but LW and SP indicated that they no lordgsired a distributiomn speciebut
rather wanted the properties to be sold and thegaats distributed.

The Liquidators advised RSW of the new desire of &ld SP to receive the proceeds of the
properties by way of cash distributions. RSW reslgohwith an alternative proposal. The
Liquidators dealt with RSW’'s new proposal by way affidavit to the court. It was the
Liguidators’ position that, considering the facatla majority of shareholders wanted the
properties to be sold, and that a sale of the ptiegewould avoid further costly delays, the
only option available was to sell the propertied distribute the proceeds. Doing so would
maximize the return to shareholders.
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Mangatal J noted that the sale of the land on feenomarket would allow any of the
shareholders to bid on the properties.

The role of Liquidators was discussed in detailN\dgngatal J, in particular, their role as
officers of the court and how legislation is typigadesigned to allow smooth and fast
decisions to be made for shareholders in realiagsgts for their benefit. Her Honour also
considered the work of Derek FrencH Applications to Wind Up Companies”.

The RSW Alternative Proposal

The Liquidators and Mangatal J agreed that RSWeésrative proposal was voluminous and
complex. The Liquidators opined that the proposas Vargely for a distributioim specieand
included a funding proposal that the Liquidatorswed as conditional and unworkable. The
merits and substance of RSW’s alternative propasae considered further by Mangatal J
who ultimately agreed with counsel for the Liquimtatin concluding that elements of the
RSW alternative proposalere unworkable.

Nature of the November 2008 Order

The case was unusual because it took several taristsurns and had been in existence since
2008 when the Liquidators were originally appointétie case was further complicated by
the fact that an order in 2013 needed to be issuddtermine the meaning of the 2008 order.

Held (Application granted)

0] The law was clear and that the opinion of the ldainrs was to be given
considerable weight.

(ii) The only matter which the three shareholders hai agreed on was that they
did not want the land to be sold. This mutual agre® had changed recently
when LW and SP stated their desire to receiveiligions in cash rather than
fund the liquidation. In this circumstance, theraswio option other than to sell
the land.

(i) In all of the circumstances, it was clear that ¢hems no realistic alternative to
sale of the properties. The choice was to pursaeofition put forward by the
Liguidators or to have the entire process delaystdhgain, with no concrete plan
of action, which ultimately would amount to no actiat all.

(iv) It did not matter significantly whether the relighs considered as a variation of
the November 2008 order or as further directioneuriti as both approaches
could be justified, although the description “fugthdirections” was perhaps most
apt.

(v) Relief was granted to the Liquidators as set outhie modified draft order
provided.

RLM
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JUDICIAL REVIEW

Dwene Ebanks v The Department of the Environment (iest Respondent) & The National Conservation
Council (Second Respondent)

Judicial review — illegality — irrationality — failire to provide prior consultation — fettering of dision by inappropriate
considerations — considerations of detriment to d@aiministration

CauseNo: G130 of 2016

Grand Court
Mangatal J

1 August 2016

Leqgislation referred to

Cayman Islands Constitutional Order 2009
National Conservation Law (2013R)

Cases referred to

Associated Provincial Picture Houses Ltd v WednesBorporation[1948] 1 KB 223

R (Mwanza) v Greenwich London Borough CouffHi10] EWHC 1462

R (Downs) v Secretary of State of Environment, Faed Rural Affairsf2009] EWCA Civ
664

R (Mabanoff) v Secretary of State for Energy arith@e Chang¢2009] EWCA Civ 224

R (Campaign to End All Animal Experiments) v Secyedf State for the Home Department
[2008] EWCA Civ 417

R v Hampshire County Council, ex partg3894] ELR 460

R (Assisted Reproduction and Gynecology Centreumath Fertilisation and Embryology
Authority[2002] EWCA Civ 20

Begum v Tower Hamlets London Borough Couj2€i03] UKHL 5

Authoritative works referred to

Judicial Review, 8 Edition, Fordham

Mr S Tromans QC, Ms D J Rhee and Mr K Gaixthe Applicant
Ms J Wilson, Solicitor General and Mr K Hemdpsthe Respondents

Facts:

Background

In 2009, the Cayman Islands became the first cguntrthe world to release Genetically
Modified Mosquitoes (“GMMs”). This was part of aidr undertaken by the Mosquito
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Research and Control Unit (“MRCU"). The releasehdd GMMs would take place in three
stages. The first batch was released in 2009, lmngurpose of this release was to determine
whether the genetically modified male mosquitoesildianate with ‘normal’ females, who
would go on to produce eggs, which would hatch,tbetlarvae would die before adulthood.
The second release of some 3.3 million mosquit@esiroed in 2010, and its object was to
determine if the genetically modified male mosgestovould suppress the wild mosquito
population. The third release, which is the subjgdhe challenge, had the same objective as
the first two releases, albeit in a different legaton the Island, namely, West Bay, and with
a much larger number of 22 million GMMs being reled

The Application

The Applicant instituted proceedings for judicialiew of the decision of the Department of
the Environment (“DOE”) acting on behalf of the Mai&l Conservation Council (‘NCC”) to
undertake the third generation release in West Bkey.argued the decision was illegal,
irrational and tainted by procedural improprietydahat this could be demonstrated by the
following:

1. The failure to carry out an independent risk assess$ of the consequences of
the proposed release;

2. Aflawed reliance on a risk assessment carriednoOictober 2009;

3. The failure to carry out a public consultation;

4. A predisposition for taking into account an immatkrconsideration, which
fettered the

5. Exercise of discretion; and

6. lIrrationality.

The Respondents argued that the grounds for clgalléscked the support of any cogent
evidence, and were misconceived.

The court’s role in judicial review

The court’s role in actions for judicial review ssipervisory, and thus it was not concerned
with the merits or otherwise of the project in thase. Rather, the concern of the court was
whether the NCC, in arriving at the Contested Denig“decision”), acted within the scope
of its powers, took all relevant considerationsimiccount, and balanced the appropriate
considerations. Nevertheless, the court made dr ¢feat, while it was not concerned with the
merits of a decision, but rather with its lawfulsesnd the procedural proprietary of the
decision, in certain areas, such as those of phbklidth and environmental matters, the court
must, in examining the process carried out by thilip bodies entrusted with these tasks,
examine the rationality of the decision againsthibekdrop of the law in the area. The court
is interested in ensuring that citizens are infatrbefore and after the fact and are consulted
within reasonable bounds, prior to the implemeataif decisions that may have a direct
effect on their lives.

The illegality and irrationality tests, which theurt applies to determine whether a decision
has been made illegally or irrationally, are weallblvn. The former can be traced to Lord
Diplock in GCHQ, in which he said that a decisioak@ar must correctly understand the law
that regulated his decision-making power, and giffect to it. The latter can be traced back
to the seminal judgment of Lord Greene Associated Provincial Picture Houses Ltd v
Wednesbury Corporatignvhere he stated:

“In considering whether an authority having so umniied a power has acted unreasonably,

the court is only entitled to investigate the actmf the authority with a view to seeing if it
has taken into account any matters that itoughttaair disregarded matters that ought to be
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taken into account. [It] cannot...override a decisiminsuch an authority ...[It iS] concerned
to see whether it has contravened the law by adtirxcess of its powers.”

Nevertheless, it is important to note that the fiest unreasonableness is “flexible and
contextual”, as Fordham explained in Judicial ReMitandbook. He stated:

“Public authorities have important roles and furais and there must necessarily be
questions which it is for them to decide, and nojddges to second-guess. Judicial vigilance
is needed under the rule of law, but judicial rasit is as necessary under the separation of
powers. In considering whether a public body hagsall its powers, courts must not abuse
theirs.”

The failure to carry out an independent risk asses# of the consequences of the proposed
release

The Applicant conceded that there wasempresdegal requirement that the NCC, pursuant
to any provision under the National ConservationwlL2013 (“NCL”), conduct an
independent risk assessment in respect of any pedpiatroduction of an alien or genetically
altered species. He also conceded that any suklassessment could be conducted by the
exporter of the genetically modified organisms. leger, he argued that such an obligation
may beinferred from the NCL framework and, in particular, s.3éd s.3(12)(h) The former
states that it is the responsibility of the NCC pmmote biological diversity of natural
resources, and the latter that the NCC has the ipmwgevelop procedures for regulating and
controlling the import, introduction and releasegehetically modified organisms. Moreover,
s.5(2) gives the Director of the DOE power to depeand establish criteria to determine
whether proposals for the introduction of genelycaltered species may cause harm to the
Island’s natural resources and, further, the proces for regulating and controlling said
introduced organisms.

Fettering the exercise of a discretion
This ground was based on the assertions:

(i) that a partnership agreement was signed betweerMfREU and Oxitec (who
supplied the GMMs), prior to the submission of MRE€Bjpplication to the NCC; and

(ii) that there was a vested interest by the Mosquitee&eh and Control Unit in its
partnership with Oxitec.

Dr Petrie, the Director of the MCRU, vehementlyutetl the second ground stating:

“The interest of the Unit in partnering with Oxiteés purely scientific for the purpose of

improving mosquito suppression in the Cayman Iahédnd other personnel within the Unit

carried out extensive background research into d@ffeacy of the Oxitec Technology as a
suppression strategy and also the risks relatinguman health. While the Unit collaborates

on a scientific basis with Oxitec, it remains indagdent and would not engage with Oxitec if
there was any compelling scientific evidence thattechnique posed a risk to human health
or the environment of the Cayman Islands.”

The failure to carry out a public consultation
The Applicant asserted that the NCC failed to carrya public consultation prior to making

its decision. In response, the evidence was thateeping with the NCC’s usual practice,
notice of the general meeting (held on 18th May&)0das given in the local media, and
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published on the MRCU’s website, along with copéselevant supporting materials being
published on the DOE’s website in advance of tregtimg.

The affidavit of Dr Petrie also referred to a ramjeoutreach efforts, such as press releases
and door to door information campaigns which weosmdition of the MRCU being granted
the approval.

Held (finding for the Respondents)

0] The Respondents’ evidence demonstrated that both &l@ the DOE took
the potential risks of the project into account.ttB@onducted research
efforts, which included a review of reports by riegory organisations, such
as the FDA and WHO.

(i) There was no proper basis to conclude that the N£Cthe DOE
misunderstood or failed to carry out their functigmoperly.

(iii) There had not been a failure to consult prior edbcision by the NCC; the
meetings to which the “challenged decision” relateste held in public, with
advance notice of such. This amounted to: “quiterige public outreach in
West Bay.”

(iv) There was no sound basis for the Applicant to ssigtieat the NCC gave
undue weight to, nor indeed considered, the paiigragreement. Indeed,
the partnership agreement specifically includedr@vipion that the Oxitec
contract was “subject to appropriate approvalsiafiing.”

(v) There was no evidence to demonstrate that the N&€d arrationally or
unreasonably in arriving at the decision they redch

(vi) The Applicant had failed to establish the grouneisait in his application,
and the relief sought by way of judicial review watused.

(vii) It would be detrimental to good administration asllwas being
disproportionate for the decision of the NCC of May 2016, (for the release
of the GMMS), or that of the Department of Agricul’s (to grant the import
licence) to be prohibited and quashed.

(viii) It was not for the court to interfere with this &pf decision making unless it
was flawed or procedurally unfair.

RM

65



TRUSTS

In the Matter of Caledonian Securities Limited (in official liquidation)

Winding up of a corporate trustee — whether liquimas assume the role of trustee or act as
agents of the corporate trustee — whether liquidatonay charge their fees and expenses to
the assets held in trust or whether obliged to reep them only from assets of the
liquidation estate of the corporate trustee — ifc@verable from the trust assets then by what
apportionment and in what quantum

Cause No: FSD 26/15
Grand Court
Smellie CJ
May 5" 2016

Leqgislation referred to

Insolvency Act 1986 (UK), s.115
Companies Law (2013R), s.109(1)

Cases referred to

In re Berkeley Applegate (Investment Consultartid)ib liquidation)[1989] 1 Ch 32
AHAB v SICL et 82010 (1) CILR 553

In re Marine Mansions CaR 5 Eq 601

Scott v Nesbitt4 Ves Jun 438

Phipps v Boardmafil964] 1 WLR 993

In re Duke of Norfolk Settlement Trj$982] Ch 61

In re Downshire Settled Estatp953] Ch 218

In re Berkeley Applegate (Investment Consultartig)No 3)[1989] 5 BCC 803
Ayerst v C.K. Construction Lt{i1976] AC 167

Wight, Pilling and Mackey v Eckhardt Marine EmBBI0O3 CILR 211

Lehman Brothers v CRC Credit FufD12] Bus LR 667

Re GB Nathan & Co P &Y Ltd (in liquidatio.999) 23 NSWLR

Allenfield Property Insurance Services Ltd et &wiva Ins Ltd et 8J2015] EWHC 3721
The Winstor§1982] AC 939

Re Mirror Group[1988] BCC 324

Re SphinX2012 (2) CILR Note 11

Mr R Levy QC instructed by Mr R Bell and Mr N Harfbathe Joint Official Liquidators of
Cayman Securities Limited

Mr T Lowe QC instructed by Ms G Kirigr Global Asset Allocation Fund Saad Investments
Finance Company (No 5) Ltd and Bristol InvestmewmdrLimited

Mr D Harby for Nova Holding Group Limited

Ms J Halefor the Liquidation Committee of Caledonian Baril (in liquidation)
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Facts:

Caledonian Securities Limited ("CSL") was a compargorporated in the Cayman Islands
which held a full Securities Investment Businessehice. Its business was the provision of
fiduciary custody and brokerage services to it4arusers. Caledonian Bank Limited ("CBL")
was also a company incorporated in the Caymandsland it held a "Category A" Banking
Licence. At all material times, CBL acted as subtodian with respect to some of the assets
under CSL's custody, which comprised cash and iiesuto the sum of approximately
US$573million.

On 10th February 2015, Ms C Loebell and Mr K Husdni of Ernst & Young were appointed
as controllers of CSL and CBL. CSL and CBL werémdttely wound up on 23rd February
2015, upon a petition presented by the Caymandsl&fonetary Authority. Ms Loebell and
Mr Hutchison were appointed as joint official ligators (the "JOLs") of CSL and CBL.

Certain assets held by CSL and CBL were held ost fiar their customers, and therefore
could not be considered to be part of the compagesseral assets. The JOLs applied to the
Court for directions as to how to treat those tasstets. On 24th June, 2015, the Grand Court
ordered that the JOLs were authorised to deal thihtrust assets in accordance with the
instructions of the customers who were beneficiafiiitled, subject to the establishment of a
reserve account equal to one per cent of eachroes®trust assets.

The JOLs, pursuant to this order, undertook a Bagmit amount of work in returning the
trust assets to customers and, in doing so, induaresignificant quantum of fees and
expenses. The JOLs applied to the Grand Court édomigsion to recover those fees and
expenses from the reserve account, with each cestbearing a proportionate share of the
total fees and expenses incurred, by referendeettotal value of the customer assets.

Global Asset Allocation Fund, Saad Investments ikdeaCompany (No5) Ltd, Bristol
Investment Fund Limited and Nova Holding Group ltedi (the "Objectors") opposed the
JOLs' application on the basis that the trust asdielt not belong to the liquidation estates of
either CSL or CBL, and the JOLs therefore had gbtrof recourse to them generally to meet
their fees and expenses. The Objectors did acheptever, that the JOLs were entitled to
withhold some monies from the reserve account,doly so much as was referable to the
actual cost of returning the trust assets to th&toomers. They further argued that each
customer should only bear the costs associatedthathreturn of its trust assets, and should
not be made to subsidise the costs associatedthighn customer accounts.

Held (granting the application)

Q) The trust assets were held on behalf of customefs3i. and CBL, and did
not belong to the respective liquidation estatdwe JOLs therefore had no
direct legal entitlement to recover their fees axgpensegua liquidators
from those assets.

(i) However, the court retained an inherent equitabfesdiction to direct that

fees and expenses be paid from trust property bglda company in
liquidation, where such fees and expenses were@mab$y incurred by the
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CAL

(iii)

(iv)

v)

(vi)

(Vi)

(viii)

liquidator in returning the trust property to thastitled to it (n re Berkeley
Applegate Investment Consultants Ltd (in liquidafjo

On the facts, the work done by the JOLs was botessarily required for
and was to the benefit of all customers who hadtadseing held on trust by
CSL and CBL. This was the case even if that bemdi not involve an
increase in the respective value of the underlyiingt assets. On that basis,
the court was prepared to exercise its discretgretmit the JOLSs to recover
from the reserve account those fees and expensased in dealing with the
trust assets.

A liquidator who is allowed to recover his costslanthis jurisdiction would
not be required to follow the same strict accouniaminciples as would be
expected of a trustee.

The method of apportionment proposed by the JOLgtwrequired each
customer to bear a proportionate share of the teés and expenses incurred
by reference to the total value of the customertasswas reasonable.
Customers who sought the assistance of the eqalitatdédiction of the court
(in asking it to recognise the existence of itsdfigmal interest in the trust
assets) must ‘do equity’ by contributing a fair ighaf the overall costs.

Further, the task of allocating specific costs &xhe customer would be
impractical and would be imperfect. Further, thestsoof employing this
methodology would be enormous, and the JOLs woeldtlyisk of not being
able to recover those costs.

However, in claiming their costs, the JOLs wereuiegl to demonstrate that
the fees and expenses incurred were reasonablyrédglas well as being
proportionate to the ends to be achieved. In asgpt®e costs on this basis,
the court would take into account a number of fis;tincluding: (a) the

amount of time worked; (b) the complexity of thesea(c) any exceptional
responsibilities required; (d) the effectivenessth liquidators' operation;
and (e) the value and nature of the property irelkelative to the expense
of the work undertaken.

Despite a suggestion made by the Objectors to dh&ary, an independent
assessor of the JOLs' costs would not be appoifristtad, the JOLs would
be directed to provide records and other relevantmation to the Objectors
and the Liquidation Committee of CBL. If an agre@tmeould not be reached
in respect of these expenses, the matter wouletinened for determination
by the court.
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ARTICLES

THE IDEAS/EXPRESSION DICHOTOMY IN COPYRIGHT AS A RE FLECTION OF
THE LOCKEAN LABOUR PRINCIPLE

Introduction

John Locke’s most important — or at least best kmewcontribution to Western
thought has been in the field of political theoryAs a consequence of his attacks on
absolutism, Locke has been labelled by some afather of modern Liberalism. However,
Locke’s labour theory, as set out in Chapter V ©f $econd Treatiséas had important
implications not only for political theorists, batso for lawyers, especially in the field of
intellectual property. Although the modern appioae intellectual property protection has
become more sophisticated than the original prgdermulation set forth by Locke, it will
be demonstrated that his contribution to the reitimgnand protection of intellectual property
rights is undeniable.

One of the cornerstones of intellectual propertgtgxtion is the requirement of
originality. Protection is only available if theovk is the embodiment of the skill and labour
of the authof. This is commonly referred to as the ideas/exjpwasdichotomy: no rights
subsist in a mere idea. It is the expression efidea in a material form which attracts the
protection of the law. The dichotomy, and theye&®atment of it by the English courts, can
be clearly traced to the labour theory articulatedhe Second TreatiseDespite the purely
theoretical nature of his work, it is interestirmgriote that Australian, United Kingdom and
United States courts have applied the Lockean kaponciples in practice, only occasionally
directly acknowledging Locke’s contribution.

Copyright has been described as an exclusive tmglexploit the copyright work,
through such means as reproduction, performanceadagitatiorf. This right is based upon
an entitlement to a limited monopoly in a work puodd by the author. The monopoly right
enables the author to prevent the unauthoriseddeption of his or her work, except in
limited circumstance$. However, this right is predicated upon it beisgaélished that there
is a work in which copyright subsists. It mustsfibe shown that the work is entitled to
legislative protection, and therefore allows thehau to take advantage of the limited
monopoly granted by legislation in Australia and thnited Kingdond.

History of Authors’ Protections

Originally, English copyright law did not seek toofect the rights of the author. It
was originally designed as a mechanism to secursocship within England. Shortly after
the Restoration in 1660, Charles Il encouragedd®aent to enact the Licensing of the Press
Act, 1662. The long title of the Act was: “An A&tr preventing the frequent abuses in
printing seditious, treasonable and unlicensed baakd pamphlets and for regulating of
printing and printing presses”.

This theme of censorship was made clear in theéategihich stated that “many evil
disposed persons have been encouraged to prirgedirfieretical, schismatical, blasphemous,

! Note, for example, the traditional cases in théaasuch agvalter v LaneUniversity of London
Press v University Tutorial PresandWilliam Hill (Football) v Ladbroke (Football)which will be
discussed in more detail below.

% See, for example, ss. 1(1) and 16 of Copyrighsi@res and Patent Act 1988 (“CDPA”), and s. 31
Copyright Act 1968“CA”) (Aust.).

°S. 16 CDPA and s. 31 CA.

* See for example sections 13 and 31 of@bgyright Act 196&nd s. 2 CDPA
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seditious and treasonable books, pamphlets andapé The Act goes on to secure the
position of the Stationers’ Guild, by providing the person is to print any book unless it is
first registered with the Stationers’ Company ofnton?® By this means, the Stationers’
Company was given the exclusive economic rightuddlipation, in return for which, loyalty
to the Crown was assured.

The Act went further than merely prohibiting thebpoation of unregistered material.
It sought to limit the number of printing pressestlie country,and sought to restrict the
importation of books only to those which had algebhden approved by the CroWoy those
which had previously not been prohibited.

Thus, the legislature initially granted monopolghts to the publishers, rather than
the authors. This was not founded upon a reasbaeid to protect a particular proprietary
right. It was to further a primarily political agga. The labour of the author was therefore
somewhat irrelevant to the entire process. Howetehould be noted that the legislature did
not seek to vest the rights in the Stationers’ Camypon the basis of any proprietary interest.
It was simply on the basis of status as printdtsvas not until some 50 years later that the
issue of intangible property rights came to be Brsd.

The first piece of legislation passed for the prots of the author’s interests was the
Statute of Annen 1709. The formal title of this Act was “Antdor the encouragement of
learning, by vesting the copies of printed bookghia authors....” This Act granted the
author copyright in an original work, albeit to ary limited degree. The author was given
the exclusive right to “print, publish and ventithe work. This is said to have been the
creation of a “public domain” for copyright. Therin of the right granted by this legislation
was fourteen years, although it was renewable farther period of fourteen years. Authors
were therefore given a financial incentive to emgay creative activity, while the creative
common was also protected.

The importance of this legislation is that it reg@ets the turning point in copyright
from being a publisher’s right to being an autheight. The Act can be seen as an important
recognition of the point propounded by Locke thze person who contributes his labour
ought to be entitled to ownership of the proceefishat labour® The question then
becomes: what is the threshold which the authort pass in order to be able to claim the
monopoly, and thereby prevent others from makirggafshe work?

It was not simply a matter of securing the passddegislation which was needed to
change the attitude of courts, authors and pubkshéhe law struggled for many years
following the passage of the Act, especially withaticulation of the concept of intangible
property. Blackstone, in hiSommentariesfifty years after the passage of the Act, obsirve

There is still another species of property, whibking grounded on
labour and invention, is more properly reducible tike head of

occupancy than any other; since the right of ocewyas supposed by
Mr Locke, and many others, to be founded on theguexl labour of

the ‘occupant™?

® Recital, Licensing of the Press Act 1662.
°s. 1.

"S.XI.

8S.IV.

93, XIX.

s,

' Second Treatisdl, 27.

!2 BlackstoneCommentariesp. 405.
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Blackstone goes on to reinforce the concept ofdbas/expression dichotomy, when
he refers to the original part of a work as beitige“sentiment and the languag&”He goes
on to observe that the concept of intangible prigpeauses some difficulty conceptually.
Roman law vested rights not in the creator ofexdity work, but in the owner of the paper on
which a work is writter}?

In the early years after the passage of the Aetetlwvere numerous cases in which, as
a matter of course, the courts granted injuncttorrestrain the publication of copied worRs.

It would appear that some doubt began to creeggarding the independent existence of
copyright, in the decision of Lord Mansfield fonsor v Colling® His Lordship noted that
an injunction is only available to protect a prdpeight. His Lordship did not decide that
there was a property right, but sent the mattek ba&quity for a determination.

Testing the Legislation

The first time the legislation was tested in anyamegful way was inMillar v
Taylor”. In that case, the majority of the Court of Appeeld that there was a common law
entitlement to copyright, and that right was indegent of the rights prescribed by tB&tute
of Anne The issue before the court was whether the camaw vested an exclusive right of
copying in an author, independently of the statuthe matter came before the court in
circumstances in which there was copying of animaigwork after the expiration of the
statutory period of protection. The author allegleat the common law gave an exclusive
right to the product of his labour, independenfiyhe statute.

This case was decided during a period in whichraataw still prevailed in English
legal theory. It is not surprising, then, that jbdgments were dominated by natural law
reasoning. In light of these factors, there ishpps little surprise that two members of the
majority — Chief Justice Mansfield and Justice Astodirectly cited natural law in reaching a
decision on a matter of personal property.

In giving his opinion on this issue, Justice Willpeovided a detailed historical
approach to the issue. As to the protections efféo the author, His Honour adopted the
approach which is most in line with the contempgreationale for intellectual property
protection:

It is wise, in any state, to encourage letters el painful researches
of learned men. The easiest and most equal wajoiofg it is by
securing securing to them the property of their ovamks®®

In applying this reasoning, His Honour expresslyjected reliance upon
‘metaphysical’ arguments and concluded that therne fact a common law right to copyright
protection, independent of the statute. Howewvierrdasoning was quite separate and distinct
from that of his brother judges in arriving at thinclusion’

3 bid., p. 406.

1 bib., pp. 406-407.

15 See, for exampldurnett v Chetwoo(1721) 35 ER 1008Gyles v WilcoX1741) 26 ER 489, and
Pope v Curl(1741) 26 ER 608.

16(1761) 96 ER 169.

17(1769) 98 ER 201.

18 page 218.

9 page 218.
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In modern terminology, this could be said to cdngti a public policy determination
of the case. It is of social benefit to ensurd thare is material reward for the author who
expend creative effort, and therefore enrich tharoons.

In contrast, Justice Aston adopted a much moreooisty Lockean approach to the
right to own property, and found that, once thehautinvests time and labour into the
production of a work, there is a natural right ke tfruits of that labou® Reflecting an
obvious and direct influence from Locke, Aston sotieat if one applies one’s labour to an
undertaking, the ‘effect or produce of the labdoglongs to the labourét. Although His
Honour does express misgivings about the definibioproperty at the time being adequate to
the purpose of applying it to intellectual propeldyy, he does nevertheless expressly cite
Locke’s ‘enough and as good’ proviso for the acciation of wealth?> The misgivings
were, however, justified, given the state of the la 1769, which, outside the courts of
Equity, was not equipped to deal effectively witkangible property.

Justice Yates continued the natural law theme ¢ocdise when he observed that
“...the law of England, with respect to all persopabperty, had its grand foundation in
natural law.*® Nevertheless, His Honour resolved those diffiealvery effectively, and in a
manner which, like that of Justice Willes, is alsmst consistent with a contemporary
approach to the formulation of intellectual progeights. Justice Yates noted the limits of
property rights, and that no right can be created imere idea. This is a product of the
distinction between tangible and intangible properGiven the infancy of the concept of
intangible property within the common law at theéi it was necessary to formulate a
mechanism by which intangible rights could be prtad.

Within the intellectual property context, this pleim is overcome by the concept of
“occupancy”. Occupation of tangible property isteaightforward proposition. It is achieved
by “tak[ing] the thing out of the common*. However, occupation of an idea is achieved by
the “invention and labour” of reducing an idea tcsubstantive form® This, naturally,
accords very effectively with the modern requiretmehf expression of an idea to obtain
protection for an authof® Only three years earlier, Blackstone had soughjustify
intellectual property on the basis of occupatibnDespite accepting these propositions,
which ought to justify an independent copyright @nthe common law, Justice Yates still
found that there was no copyright independentiihefstatuté®

Like Justice Willes’ judgment, Justice Yates’ distsé&s more consistent with the
contemporary approach to the subsistence of cdpyrigustice Yates commenced with the
idea that there is a right of all humanity to shiaréhe benefit of all persons’ ideas, and that
this is the best means to ensure that humanityreggand improves. There ought to be
protection for intellectual endeavour, as far ase¥as concerned, but that protection should
not be unlimited. This means that there must Ibeeahanism in place by which a limit is
placed upon the entitlement of the author to ptaec

According to Yates, this mechanism is to be foumdhe terms of the legislative
scheme. He suggested that, to recognise a comamoaritittement to copyright is essentially

20 Millar v Taylor [1769] 98 ER 201 at 220-221.

L At page 220.

2 Also at page 220, citing Locke, II, 25 & 26.

23 At page 229.

24 page 230.

%5 page 230.

% See, for examplé/ictoria Park RacingandBenchley
% BlackstoneCommentariesvol. 2, 405.

28 page 250.

72



to suggest that there may be a perpetual entitletoeropyright in ideas, because it ensures
that an author may be entitled to refrain from eedeasing a work, which may result in that
idea never becoming part of the comméhsThe compromise, according to Yates, is to
provide a period of protection for the work of autheor, at the end of which the work and
ideas belong to the community at laf§eThis proposition that there is no protectionittgas
per se, and that there ought to be a balance betilieeprotection of the individual, and the
benefit to the community, are both entirely corgist with contemporary views on
copyright®® Although this ostensibly reflects a move awayrfrbocke’s theory of property,

it may be said to reinforce the labour aspect efttieory, which requires the incorporation of
mental effort on the part of the individual in orde obtain ownership, and — in intellectual
property terms — presumes ideas to be part ofdhreron.

However, the promotion of authors’ rights beyoné ttontext of the statute was
relatively shortlived, aMillar v Taylor was reversed by the House of Lords in its decision
Donaldson v Beckéft The House of Lords was asked to revisit the tipres raised in the
Millar case. The House rejected the position adoptedillar, and found that there is no
common law right of copyright, independent of tlghts created by statute. The basis for
reaching this conclusion was essentially the sasntha dissent of Justice YatesNhfillar.
The point made by the House was that there shaailddoright to lock ideas and learning
perpetually’® The corollary of this is that it is necessaryldok to the criteria set by the
legislation in order to determine whether copyrighbsists, and the extent to which the work
will be protected® Once again, this reasoning is consistent with tomtemporary
justification for copyright, which is the balancetleen the right of the author to expect
protection, and the right of the community to expaccess to the works of science and
scholars, which may be beneficial to society asale’®

As noted in respect to Justice Yates’ dissentgetigeno reason for this to be seen as a
rejection of Locke’s theory in its practical applion. In fact, the contrary is the case. Locke
argues that the individual is only entitled to tpatt of the commons with which he actually
mixes his labouf® Given that the subject for consideration is igthte property, the
commons in this context must be considered to adilseobtainable ideas and knowledge. It
is only through the addition of the intellectuabdar in developing and embodying an idea
that property will vest, according to the House_ofds?®” In the same way, Locke’s theory
only contemplates a limited right being acquirecabdgbourer on the commons.

Arguably, it is in the realm of intangible propettyat Locke’s labour theory can be
most effectively applied without falling foul of &totle’s theory of justicé® In the tangible
world, there is the overriding problem of scaraityresources. This does not apply in the
intangible world of ideas. Therefore, Locke's labdheory is perhaps better suited to

29 Millar v Taylor, supra, 235

%9 Millar v Taylor, supra, 236.

31 See, for example, the European Court of Justitefapak International A/S v Danske Dagblades
Forening[2009] ECR 1-6569, and the United States Supreimearidn Feist Publications v Rural
Telephone Service Co. Ing99 US 340 (1991).

32(1774) 98 ER 257.

% Donaldson v Becketsupra, 262.

% Donaldson v Becketsupra, 262.

% It will be recalled that th&tatute of Annés stated to be “An Act for the Encouragement eétning,
by Vesting the Copies of printed Books in the Author Purchasers of such Copies.”

% Second Treatisdl, 25 & 27.

37 At page 262.

% Taking more than one’s fair shafthics1130a28ff.
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intangible property, albeit that this is a develgminwhich Locke would probably not have
anticipated.
The Labour Theory at Work Before the Modern Courts
The proposition that there must be an expressiomrofidea in order to obtain
protection is one which has been enshrined in Batbtralian and British law. It is very
effectively illustrated by the decision of the Hi@lourt of Australia in the case dfictoria
Park Racing and Recreational Grounds Co Ltd v Tiajloln this case, the plaintiff, Victoria
Park Racing and Recreational Grounds operatedexoacse, and charged a fee for entry.
The defendant set up a viewing tower on a neighibguoroperty, and broadcast the results of
horse races staged by the plaintiff, which includedding the results of the races, as
displayed on certain boards at the field. As asequence, attendance at the plaintiff's
racecourse declined, resulting in a loss of reventibe plaintiff brought proceedings for,
inter alia, infringement of copyright in the results boardspthyed by the plaintiff.
In rejecting this claim, Chief Justice Latham m#ug following observation:
The law of copyright does not operate to give aags@n an exclusive
right to state or to describe particular facts. p&rson cannot by first
announcing that a man fell off a bus or that a jmater horse won a race
prevent other people from stating those facts.... atWwhe law of
copyright protects is some originality in the exgsien of thought?

This same point was voiced by Justice Dixon, whanctuded that there need not be any
“new or inventive ideas” on the part of the authokll that is necessary is that “it must
originate with the author and be more than a cdmtiter material”®! The final member of
the majority, Justice McTiernan, agreed that theendissemination of information cannot
amount to an infringement of copyright, becauseettmn be no copyright in information
alone*? There was no originality in the betting boardsg ao thought or effort had been
expended in producing those boards. Those boaeds & statement of information only.
Therefore, the High Court had no difficulty in refiag the proposition that there had been
copyright which had been infringed by the actiohthe defendant.

This case illustrates the fact that there are disdigntwo criteria which must be
satisfied in order for a protectable copyright t@bgist; there must be some form of
originality, and the work must be reduced to a mialtéorm.** Each of these criteria requires
some degree of labour on the part of the authanceQhese two criteria are met, it can be
said that there is a work capable of being protebie copyright. Consequently, a right of
property has been created. However, in respetti@dormer criterion, it is necessary to
remember that, as observed by Justices Latham &mh,Dit is the form which must be
original, not the idea. In Lockean terms, this ngethat the author is entitled to make use of
the common, being ideas and information in the ipdbkum, but the labour of reduction to a
tangible form is what creates the proprietary right

On the question of originality, the starting poiahd most oft-quoted decision is that
of Justice Peterson in the caseJsifiversity of London Press Ltd v University Tutbffaess
Ltd*. This was a case in which there was a questiorop§right protection for university

%9(1937) 58 CLR 479. This is also enshrined in(8) EDPA.

“CVictoria Park Racing and Recreational Grounds Cd LtTaylor supra, 498.
“!Victoria Park Racing and Recreational Grounds Cd tTaylor supra, 511.
“2Victoria Park Racing and Recreational Grounds Cd tTaylor supra, 526-527.
“3In this respect, see s. 3 CDPA and s. 10(1) CA

44[1916] 2 Ch 601.
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exam papers. Justice Peterson observed that:Woéhe ‘original’ does not in this connection
mean that the work must be the expression of aigim inventive thought® All that is
required is that the work is not copied from anagtlad that it actually originates with the
author. If those requirements are satisfied, there can be said to be sufficient originality to
attract copyright protection. This does, howewscord with the idea that some labour or
effort must be applied by the author.

Justice Peterson revisited the reasoning of thenresons’ when he observed that
authors must be entitled to draw upon the collactibhuman knowledge in order to produce
their works. To insist that they produce sometmiogel, without reliance upon the sum of
human knowledge would be to have the effect thdy tdme most creative and original of
authors should be entitled to copyright protecfibnClearly, this is neither practically
realistic nor the intention underlying copyrighgisglation. Therefore, in the circumstances,
the exam papers were found to be copyrightable,th@dopying of them amounted to an
infringement.

However, it is then important to consider the gioesbf whether, and if so, to what
extent, an author is entitled to protection whéee compilation work infringes the copyright
of other persons’ work. That is, a compilationarporates the original work of another,
without the consent of the other author. This ddwe said to the operation of the “as much
and as good” proviso, to be found in tBecond Treatis¥. That is, one must not take any
more from the common than one needs, and one et lenough and as good for others to
take.

The basic position under Anglo-Australian law iattlthere is nothing to prevent a
copyright infringer from obtaining copyright protem in respect to a work which is an
infringement of another's work. That is, of courpeovided that the work is not simply a
direct copy of the original. The criteria of onglity plus skill and labour must be satisfied.
If the two are satisfied, then even if the ressilaiwork which can be said to be a substantial
reproduction of another work, then the infringingr is entitled to copyright protection,
against all but the original author.

This accords with the view expressed by JusticerBab inUniversity of London
Press Ltd that when the criteria of the relevant copyritggislation have been satisfied,
proprietary rights vest in the auth8r.It should, however, be borne in mind that thisatx
guestion was not before Justice Peterson for ceratidn, and therefore this conclusion may
not have been intended by His Honour. It is, ninabess, consistent with the decision in
Wood v Boosef,an early case in which the author of an arrangémgan opera — which
infringed the copyright in the original operatic lko- was held to be entitled to copyright
protection. The adaptation amounted to a ‘litenaryrk’ in its own right. Naturally, this
right was enforceable against all but the origangthor.

Finally, on the issue of the point at which copiitigan be said to subsist, assistance
may be derived from a comparative consideratiorthef law of the United States. The
starting point for the consideration of this quastis section 102(a) of the 19Tpyright
Act. This provides that copyright subsists in anyidimal work of authorship”. The second,
and perhaps more important element is in secti@{a@@®), which provides that it must be
“fixed in any tangible medium of expression, novowm or later developed, from which they

S Ibid., p. 609.

% | bid.

" Second Treatisgll. 32.

“8 University of London Press Ltd v University Tutbiaess Ltd supra, 609.
49(1866) LR 2 QB 340.
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can be perceived, reproduced or otherwise commiguica’. Clearly, then, there are two
elements for copyright to subsist under the Un8&aites legislation; there must be originality,
and there must be tangible expression.

The Anglo-Australian position on this issue is iredt contrast with the position to
be found in the United States. Under the 1%&gpyright Act where a derivation or
compilation makes unlawful use of the copyright kvaf another, there is no protection
available for that new work of authorshfp This is an important distinction, in that it eres
that there is no uncertainty in relation to suchitera, and any work which is unlawfully
derived has no protection. Even if it is estaldhthat there is sufficient originality,
demonstrated by the skill, judgment and labour iedpto the work, it is nevertheless
necessary to ensure that the work amounts to &isufly original expression to obtain
protection.

In Donoghue v Allied Newspap@tshe plaintiff, a well known jockey, told his life
story to a journalist. The journalist wrote a gtam the basis of his interview with the
plaintiff. The question subsequently arose asho was the copyright owner in the story. It
was held that ownership of the copyright vestethéjournalist. Justice Farwell observed:

If the idea, however original, is nothing more theamidea, and is not put
into any form of words, or any form of expressianhsas a picture, then
there is no such thing as copyright at all. Ihist until it is (if | may put it

that way) reduced into writing or into some tangilibrm that there is any
copyright, and the copyright exists in the partasuform of language in

which... the information or the idea is conveyéd...

On the basis of these views expressed by His Horberconclusion was that the plaintiff
had the ‘idea’, in this case his life story. Howevthat was merely an idea in the abstract
until such time as the journalist put it into agéme form> Therefore, the copyright in the
story vested in the journalist.

The Full Federal Court decision Béccola v Universal City Studios fi@ddressed a
similar point, albeit from a slightly different mgrective. In this case, the plaintiff was the
copyright owner of a well known and successful hawed series of movieslaws The
defendant (the appellant in the Full Court), soughtelease a movie which bore substantial
similarity to the characters and circumstanceh@pglaintiff's work. The defendant’s work
was, in essence, the story of a great white shawkhaterrorised an Italian seaside village.
The defendant argued that there was insufficiemilaiity between the two works, and as
there is no copyright in an idea, there could benfingement® Ultimately, this argument
was rejected, on the basis that the work oughtedaiken as a whole, and the overall
impression of the work should be taken into consitien by the court® In doing so, it must
be acknowledged that some similarity in characteedting and incidents is unavoidable,
given the natural limits of human experience. Hesve where there is such a substantial
reproduction of these factors that the overall isgion of the work is that it is a reproduction

* See section 103(a).

°111938] 1 Ch 106.

*2 Donoghue v AlliedNewspapers, supra, 110.

%3 Donoghue v Allied Newspapesupra, 110.

°4(1982) 46 ALR 189.

% For a summary of the facts and arguments in tke,c®e the joint judgment of Justices Lockhart
and Fitzgerald at pages 191-192.

%5 |bid., p. 193.
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of the original, then it will be said to have imfged the original! This was an appeal from a
first instance decision to grant an interlocutonjunction. The primary issue to be
determined in this context was thus whether the judge had applied the correct test in
deciding whether to grant the injunction, and thlestantive question of copyright protection
was an ancillary issue.

In respect to the former requirement, the princplader the United States legislation
are essentially the same as those set out in Algdtralian law. Oliver Wendell Holmes of
the United States Supreme Court made the pointthieatoriginality simply has to be in
respect to the manner in which the work is expk¥seThis approach was more recently
endorsed by Justice O’ConnorFfeist Publications Inc v Rural Telephone Service’Caln
that case, Her Honour held that when looking atigbae of originality for the purposes of
copyright, the threshold of creativity is extremé&y, and if there is any level of creativity,
the requirement will be satisfied. However, whérere is an absence of that necessary
narrow level of creativity, then there is no cogti protection available to the author of the
work.®® Her Honour did, however, endorse the view of idasHolmes, which was to the
effect that this category of case is necessarilimited one® This distinction between
“originality” and “novelty or invention” is one whh has long been maintained by the
Supreme Couf¥

The second limb which must be established is thatet must be some degree of
fixation’, in order for the work to be protectalthy copyright®® This is directly analogous to
the requirement in Anglo-Australian law that themast be an expression of the idea, rather
than an idea alone. Again, this is enshrined aldgislation, in section 102(b) of the 1976
Act, which provides an exclusion from the operatanthe Act for “any idea, procedure,
process, system, method of operation, conceptcipten or discovery...”. Essentially, the
effect of this provision is that it ensures thatreneleas are not capable of being the subject of
copyright protectio?” Note that is also has the effect of taking othmatters, such as
patentable inventions, out of the purview of th@yr@ht legislation. These are, however,
dealt with by separate legislation.

It has been suggesfédhat the inclusion of section 102(b) into the 19¥@& came
about as a result of the decisiorMiazer v Steinin which the idea-expression dichotomy was
reaffirmed by the Supreme Court. In that case(bert made the observation that

Unlike a patent, a copyright gives no exclusivéntip the art disclosed,;
protection is given only to the expression of themi— not the idea itséff.

Essentially, it does not matter what form a workeiduced to, provided it satisfies the criteria
set out in section 102(b) — primarily that therefization in a tangible form. In this case,
there will be satisfaction of the second requiretn@md the work may be copyrighted.

57 i
Ibid.
%8 See the leading caseBikistein v Donaldson Lithographing Cb88 US 329 (1903).
%9499 US 340 (1991).
% Feist Publications Inc v Rural Telephone Service, €apra, 359.
®1 Feist Publications Inc v Rural Telephone Service, €apra, 359.
%2 See also the case Miazer v Steir847 US 201 (1954) at page 218, in which this uiésibn was
made.
®3 Harry HennCopyright Law: A Practitioner's Guidéractising Law Institute, 1988, p. 50.
64 114;
Ibid.
% Melville B Nimmer, David NimmerNimmer on CopyrightNew York: M. Bender, 1980-, p. 2-36.2.
% Mazer v Steinsupra, 217.
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However, in the case &¥hite-Smith Publishing Co v Apdila music roll for a pianola was
held not to be sufficient fixation of a musical qoosition to be capable of legal protection.
This decision has subsequently been the subjestitasftantial criticism as being artificial and
producing a harsh and unfair restiltWhether or nowWhite-Smith Publishing Cds a correct
application of the law, the point remains that,vagh Anglo-Australian copyright law, in
order for copyright to be found in a particular Wothere must be an expression of an idea,
and not merely an idea in the abstract.

Locke in Copyright Law

These decisions reveal that modern copyright laardenany of the hallmarks of
Lockean property theory. The essential featur&alodur being mixed with the common to
give rise to a proprietary right is preséht. However, to say that this in and of itself
establishes that Locke has been influential indéeelopment of intellectual property law is
potentially fatala priori reasoning. It is necessary to look for some ewideof the direct —
or even indirect — influence of Locke of the dewsh@nt of the law relating to intellectual
property development.

It can certainly be said that near contemporaridsooke applied Lockean reasoning
to allow the creation of a proprietary right, irracimstances in which such a right had
previously not existed, or at least not been reizegt{® This reason was an almost verbatim
account of the acquisition of property rights, apaised by Locke. Further, this theory of
intellectual property rights has developed and @l since its inception in the mid-
eighteenth century. Generally, modern courts HaNed to concede the debt owed to Locke
in terms of the contemporary formulation of copfitidaw, although it is interesting to note
that in a decision of the United States SupremertCthere was a direct acknowledgement of
Locke on the question of whether trade secretstitotesi property! Nevertheless, despite
these rare direct acknowledgements of Locke, ithmsaid that the continued reliance upon
the basic propositions espoused in his chapteropepty reflects the important place which
he continues to hold in modern intellectual propéatv.

Consequently, it can be seen that, in practicatsethe position adopted by Locke in
respect to the acquisition of property rights has only been accommodated in modern
copyright law, but has in fact been embodied innitthe form of the requirement of some
form of expression of an idea in order for rightopyright to be created. The labour theory
is at the very heart of copyright law in both thegho-Australian legal system, as well as that
of the United States. Reduction to a material foequires some action, skill and judgement
on the part of the author, and therefore amounts muxing of the author’s labour with the
commons, being knowledge which is held by the watidarge. Contrary to the views of
Justice Yates, these fundamental requirements Her a@cquisition of proprietary rights
generally, are clearly transposable to the acduisibf rights in intangible property.
Although these principles are now so well establisthat modern courts fail to see the need
to attribute them to Locke, it is clear where tHeas are derived from, and to whom modern
lawyers ought to be grateful for provision of aatlend simple test for the acquisition of
proprietary rights.

Scholarly Discourse on Locke

67209 US 1 (1908).

%8 William F Patry,Copyright Law and Practicesol. 1, Washington DC: The Bureau of National
Affairs, 1994, p. 168.

%9 As prescribed bgecond Treatisdl, 27.

9 For example, Justice Astonillar v Taylor, supra and Blackstone in lB®®mmentaries

" Ruckelshaus v Monsanto @67 US 986 (1984)
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The discussion of the status and development ofrigig law is informative from
the point of view of considering the question ofetter Locke’s theory of property has
influenced the development of copyright law. As lalready been demonstrated, the modern
law of copyright would appear to encompass thefkeyures of Locke’s theory of property,
even though it would appear that this adoption a@itke's theory does not actually
acknowledge the contribution which has been madedoke. However, the issue perhaps
becomes much clearer in the context of contempaenglarly discourse on the issue of the
extent to which Locke informs current thinking dmetformation of copyright. This is
because it is in this context that the questiohaxfke’'s contribution is expressly addressed.
Although it is argued that the law in Australiag tnited Kingdom and the United States has
in fact adopted the Lockean formulation of propeights in respect to copyright, this is
something which can only be extrapolated from demevof the current principles, in the
context of a consideration of the theory itselheTsame is not true of contemporary scholarly
discussion of the issue, in that the contributibhaxke is expressly raised and debated.

Objectively, an argument can be made that the lapoociple is present in modern
copyright law, albeit in a slightly different formHowever, it will be demonstrated that
scholars are divided as to the actual extent tahvhiocke’s theory directly influenced the
formulation of copyright law, given that the countarely expressly acknowledge his
contribution.

From the outset, this issue ought to be considénedhe context of modern
approaches to natural law. Specifically, the radtlaw considered in this framework is a
form of natural law directly applicable to inteltaal property law. Further, it is necessary to
give some consideration to the question of thedadrts right under modern copyright law.
This aspect of the labour theory, as espoused okd,ois of some importance to modern
scholars. A third matter to consider is directtawin from this. That is, the author’s right. It
is important to give some thought to the issue bkter, and if so, to what extent, the
author’s right under modern copyright law is intfacalogous to the labourer’s right under
the Lockean theory of property. Finally, some raléive viewpoints on the issue ought also
to be considered. This is both in the questionvbéther in fact Locke has influenced the
development of modern copyright law to any extanaall, and also the question of any
limitations which may be placed upon the Lockeapraach in the contemporary context.

Locke’s views as a natural lawyer have been takembdern scholars to provide
more than merely a framework for the justificatimihcopyright law in the modern context.
In particular, his arguments in respect to propestyen taken with the totality of his position
as a natural lawyer have led to the suggestionlibeite was one of the founders of modern
liberalism. His attack, in th€wo Treatiseson Sir Robert Filmer led to a revised approach in
natural law to the relationship between the citiagwl state, specifically focusing more on
rights than on obligations.

Gordon focuses on the “enough and as good” pr&visothe basis for her argument
on this issue. She looks at the conflict betwdenratural right of the labourer to benefit
from his or her labour, and obtain the propertydecived!® as opposed to the right of the
community to obtain the benefit of the common. d&or argues that the “enough and as
good” proviso resolves this dispufe. Importantly, Gordon points out that Locke’s own

2 As set out irSecond Treatisdl, 27.
3 Wendy J Gordon, “A Property Right in Self-ExpressiEquality and Individualism in the Natural
Law of Intellectual Property”, 102ale Law Journalp. 1533 at 1545
74 | i
Ibid.
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resolution is contained in the “enough and as gqmdvViso itself® Locke observes that if
enough and as good proviso is met, then the netecuence of the act of taking by the
individual is the same as if there had been nataét all’®

The flaw inherent in the “enough and as good” povis the follow-up, being the
introduction of money. This effectively renders {broviso redundant. However, the proviso
can be side-stepped in respect to intellectualeatgp It is for this reason that Chapter V can
be said to be best suited for application to thuesition of tangible property.

With the greatest of respect to Professor Gordbrseems that the analysis put
forward ignores essential historical context. hrtigular, Locke was writing at a time at
which there was substantial tension between abswoiutind the democratic drive of
Parliament. Locke was very much an apologistherliberal democratic school, in particular
the landed middle class.

Locke’s theory of property, therefore, had a vegniicant political element to it,
which was the preservation of individual propeights from state interference. Hi®cond
Treatisemakes repeated reference to the dangers of alssolw@nd the fact that the citizen
must be free from the arbitrary exercise of statwgy.”

The right to hold property which is derived frometlapplication of the Lockean
principles is governed by the Natural Lawyer's émjer to do no harm to others, but is of
course, limited by the equally powerful “enough @sdyood” proviso. The conclusion which
is adopted by Gordon in her work is that the consaqe of this application of Lockean
principles to modern intellectual property law st there ought to be a narrowing of
interpretation by modern courts in respect to tveslability of remedies for authors. Perhaps
most relevant is the suggestion that “derivativihars”, or those who use the work of others
as the basis for their own creative output, showldgain the protection of the Iai.

This point has been supported by the argumenttiigatery nature of copyright law
is such that the mixing of labour with the commamlat not give the individual creator
absolute control over the consequential produdt.simply grants certain exclusive rights for
a defined period. Locke himself observes that Magntittement to own property must
always be subject to the laws of civil soci&tyHowever, once those property rights are
created, the state has an obligation to protesnffieThis is a reflection of the fact that
Locke’s property theory was principally motivatey s views on the relationship between
citizen and state.

When considering the application of Locke’s propgntinciples to modern copyright
law, it is important to bear in mind that there Iy, necessity, a much greater degree of
complexity involved in modern intellectual propefl&y. In particular, the question must be
asked to whether there ought to be an absolutd aflcontrol granted to a derivative
author® Therefore, according to Friedman, to attemptaketthe argument that Locke’s
property theory grants an author a degree of atesctintrol, without any risk of government
interference is “arguably a distortion of Lockeigroperspective®?

5 |bid., p. 1563

76 Second Treatisdl, 33.

" See, for exampléSecond Treatisdl, 2 and 138-139

8 See Barbara Friedman, “From Deontology to Dialogire Cultural Consequences of Copyright”,
13 Cardozo Arts and Entertainment Law Journtb1.

bid., p. 162

8 Second Treatisdl, 27.

8 Locke, II, 2.

8 Friedmanpp. cit, p. 162.

8 bid., p. 161.
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Therefore, what can be seen from this juxtaposisotinat the natural law approach
of Locke certainly maintains a degree of relevatocéhe modern theory of copyright law. In
fact, it can be said to go further than that, aadséid to continue to be used as a source of
justification for the law of copyright.

Limitations on Property Rights

However, awareness must nevertheless be maintafed dual limitation in the
operation of the property theory, both of which fmgnd in Locke’s own words. The first is
the “enough and as good” proviso, which Gordoniffably argues holds as being a
significant limitation on the extent to which theoperty theory ought to grant rights to the
author® The second is the proposition that property ougtly be held subject to the
limitations placed by law and society. Therefanean increasingly complex legal system, it
is not unfair to say that perhaps the property giples are starting to fade somewhat in
relevance, particularly given that they were noifolated with intangible property in mind.

The second important point to consider in relatma modern discussion of Locke’s
property theory is the question of the laboureigbts. A useful starting point on this issue is
to identify what is actually meant by the conceptlabourer” in the context of intellectual
property law. We are dealing with the questionméngibles, and therefore the physical
effort of an individual is not the subject of dission. It must necessarily be something more
nebulous. The answer is provided by Becker, whesgeaks at some length of the “mental
element” of labour in intellectual property |&W. In addressing this point of the mental
element, Becker both builds upon and respondsrtaindimitations in the Lockean approach
to property.

Identification of this “mental element” is an impant development or clarification of
the points made by Gordon, in that it identifies ttature of the labour which is being applied
by an author in order to obtain the proprietargiiast in the product of mixing of labour with
the commorf® Becker effectively adopts the general common émproach to creativity in
copyright law, and substitutes the concept of mdatmur for the concept of creativity. It is
this creative step — or the application of the nofithe author to the particular work at hand,
to produce something new — which amounts to meabalur in Becker’s vie® Naturally,
in these circumstances, the common must be sed#meagast body of ideas in the public
forum. Therefore, Becker justifies the idea of takrlabour as the basis of property
ownership or acquisition in the Lockean model.

It may be said that in fact Becker takes this psifpan too far, to the point that he
suggests that any action, no matter how menial,beathe product of intellectual labdtir.
This is based around the idea that any form of luaivity requires the human mind to
operate. With respect, this is not entirely caesiswith the idea espoused by Locke himself,
who spoke of using the “work of his hands” to preellsomething neW? Naturally, this
phrase did not contemplate mental labour. Howe¥ér is to be so applied, then it must
necessarily be read as something more than the useref the mind, but in fact employing
the mind to produce a result. It must be acceftatiLocke’s views regarding the ownership

8 Gordon,op. cit, p. 1546

8 Lawrence C Becker, “Deserving to Own IntellectBabperty”, 68Chicago-Kent Law Review.
615.

% |bid., p. 613.

8 |bid., p. 614.

% |bid.

8 Second Treatisdl, 27
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of one’s labour can be applied to intangible propesven though it was not contemplated at
the time of writing.

Nevertheless, the point is well made that perh&psrestriction placed upon the
property in which a mental labourer may gain bengfioo limited. This makes room for the
derivative author to gain a benefit from the furtbevelopment of the work of others. It has
been noted earlier that the courts have recogncsgryright in authors who assemble
collections of others’ work? This is clearly accommodated by the idea that famgn of
creative conduct may amount to mental labour, evieare it amounts to the development of
existing ideas’

The corollary of this observation is the impacttitias more broad interpretation of
the idea of “labour” will have upon the “enough aslgood” principle. In nature, there is a
fundamental “scarcity” of all resourcé$,although Locke seems to presume unlimited
resources in the state of nature. There mustlbeitaon the availability of such resources,
which is the purpose of the imposition of the “eglouand as good” principle. More
conservative scholars have taken the view thatddmnsand should be applied to intellectual
property law, such that only ‘truly’ original worbught to gain the protection of copyright
law.”®> However, when one considers the larger interpogteof mental labour, it can be
concluded that each time a new work is created,nia work becomes both the property of
the individual who created it, as well as parthef tcommon. It is available for others to apply
their labour to it, provided that the later authorslabourers do not in fact infringe the
property rights contained in the work. In thissernthen, the common is constantly growing,
and the problem of scarcity can never apply to it.

Locke’s theory, as it relates to intangibles, is without problems. The fundamental
requirement of Locke is that there is a mixing athdur with the commoff. It is on this
common that the individual will labour, and fronetfruits of that labour that the individual
will enjoy his subsistenc®. The most important aspect of this is the fact Gad gave Man
the common, in order to sustain him, and for Mamldowith as he pleasé$.The point is
therefore that the common is something createddy, €r the benefit of Man.

The corollary of the fact that the common is bedjues by God to Man is that there
is thereby imposed a duty upon man to ensure tmeugh and as good” proviso is
maintained. That is, Man owes a duty to God teoaieffrom taking any more than he
reasonably needs, or can reasonably use. Fadureniply with this enjoinder amounts to a
breach of one’s duty to God.

However, it is when one applies the theory to thiecept of intangibles — particularly
intellectual property — that the difficulties aris&he concept of the common in intellectual
property can be seen as the body of collected hiknawledge or ideas. The common in
these circumstances cannot have been created hy IGoulist necessarily have been created
by man, through his thought and his id&ag.hus, the question must necessarily be posed: if
man owes no duty to his God for granting the comntioen does the “enough and as good”

% See for exampld,adbrokein the United KingdomiKalamazodn Australia, and taking the point
even furtherFeistin the United States.

1 See Beckemp. cit, p. 615.

2 bid.

% Gordon, “A Property Right in Self-Expression”, J606.

% Second Treatisél, 34.

% Second Treatisdl, 32.

% Second Treatisdl, 34.

7 Benjamin D Damstedt, “Limiting Locke: A Natural Walustification for the Fair Use Doctrine”, 112
Yale Law Journgl1191.
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proviso apply to taking advantage of the commohthd answer is no, then there can in fact
be no protection available for intangibles in tbantext, because the legal duty is derived
from the duty to God.

However, in answering this question it is perhagsfui to return to the basic natural
law principle referred to above, that there is tydin the individual member of civil society
to do no harm to other members of that soci&tit.is only by recourse to this broader aspect
of Locke’s work that the difficulty can be resolyexhd it can be seen that there is a broader
duty on the individual in the community, but thésderived from general principles, rather
than the principles set out in chapter 5 of $lseond Treatise

Nevertheless, this very weakness has been said 8oimething which is of use to
liberal scholars in the intellectual property spgheén arguing in favour of a fair use doctrine
in intellectual property? Fair use is a form of restriction on the monopigit gained in the
copyright material, such that individuals are éaditto use the work for specified purposes.
The most important feature of the concept is thi & restriction on the absolute monopoly
right which is otherwise available to the copyrighiner upon the creation of a work.

The weakness lies in the fundamental differencevdésen tangible and intangible
property:®® Essential to this fundamental difference is thet that the prohibition on waste
cannot apply to intangible property. That is, tsnery nature, intangible property is property
which is capable of being stored without likely westion®* Therefore, there is again little
or no restriction on the right of individuals asthe extent to which they may acquire such
property. However, note the generic enjoinder ovegnment that it should act in a manner
consistent with “the publick good®?

The argument therefore runs that the property thebt.ocke must be read with the
balance of his work on civil governmefit. This includes the requirement of intervention of
government in certain circumstances, not to acqthies property of others, but to permit
members of the community to make use of that ptgpamere it serves the public gotd.
With respect, this argument is somewhat incondistétth the general political gravamen of
the work, which is directed towards a limitationonpthe power of the sovereign to interfere
with the property rights of the individual.

What this discussion of these two key issues inkean property theory as it relates
to copyright law illustrates is the potential weaeka contained in the Lockean theory, when
one attempts to apply it to a modern legal constuinich did not exist at the time at which it
was in fact originally drawn. This is not to sédmat courts and scholars have refrained from
doing so. However, it does demonstrate that thera fundamental difference between
tangibles and intangibles, which must necessaloly bn to the manner in which Locke is
interpreted in the context of intangibles.

Conclusion

Locke’s theory of property, in its simplest form,a theory which has shown itself to
be amenable to application to any form of properys has already been demonstrated, this
has been accepted from the very outset of legadriginsofar as copyright is concerned, and
has been subsequently followed and developed bstscouthe United Kingdom, Australia

% Gordon, “A Property Right in Self-Expression”,1543.
% Damstedtpp. cit, p. 1197.

1901hid., p. 1207.

101 pid.

192g5econd Treatisel, 3.

193 pamstedtpp. cit, p. 1207.

104 pid.
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and the United States. It has also been shown libeke's work has been expressly
acknowledged on various occasions as the sourcertin aspects of copyright law. For the
rest, it has been demonstrated that copyright yhasrit is presently formulated, is a clear
statement of the principles set out by Locke inptia5 ofThe Second Treatise

However, as set out above, the fundamental weakwhssh can be seen is the
developing complexity of the law and ideas relatedhe law of copyright. This opens the
principles espoused by Locke to a wide range déuifg interpretations, and therefore, there
is a significant question of potential ambiguityfConsequently, it may be reasonable to
suggest that John Locke’s theory of property hadsstamtially informed contemporary
copyright law, but has not, and could not have b#ensole developmental factor in bringing
it to its present form.

Andrew Woodcock
Senior Lecturer, Truman Bodden Law School
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