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Preface

Thisis theinaugural edition of the CaymanislandsLaw Reviewwhichwill
bepublishedtwice a year,in summerndwinter. TheReviews editedand
publishedby the TrumanBoddenLaw Schoolwith helpfrom memberof the
legal profession.

Thepurpose of thereviewis three-fold. Firstly, to bridgethe gapthat exists
in thelaw reporting systenin the Caymanislands.TheCaymanislandsLaw
Reportsdatebackto 1952andare firmly establishedsan excellentand
importantlegal tool for thelegal professionstudentsandthoseresearching
CaymanislandsLaw. Neverthelesghereare caseghatare notreportedin the
CaymanislandsLaw Reportswhichwill be coveredin the Reviewandit is
hopedto extendthe scopeof the Reviewto include,for examplejudgmentsof
the Labour Tribunaland Labour AppealsTribunal. Moreover,the Reviewwill
providetimelysummarie®f caseghat, at a later date,maybereportedin the
CaymanislandsLaw Reports.Secondlyto providecarefullyannotatedcases
whichremoveextraneousnaterialleadingto easeof readingand
understandindor the reader.Theyare not, however, intendedto be a full
reporting service.Thirdly, and perhapsmostimportantly,the Reviewseekgo
raisethe profile of scholarshipof thelaw of the Caymanislands,providinga
forumfor researchand debateby the publicationof articlesand commentaries
onthelaw.

Thecurrenteditioncontainscasesummariesrom 1stNovembe2015to 6th

February2016. Full transcriptsof thecase canbe foundat www.judicial.ky/
judgments:unreported-judgements

All commentsnd contributionsare welcomeArticles,case-notesr
summarieshouldbe submittedo the editor for consideratiomat Mitchell.
Davies@gov.ky.

Mitchell Davies
4 October2016
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CIVIL PROCEDURE

Tempo Group Limited and Others v Fortuna Developmen Corporation
and Others

Civil procedure — strike out application — abuse of process— extended res
judicata rule

Court of Appeal CICA No: 14/12
Chadwick P, Mottley and Campbell JAA
November5th 2015

Cases referred to

Hendersorv Hendersor(1843)3 Hare100

Johnsorv Gore-Wo0d2002]2 AC 1

CVC/Opportunityequity PartnersLtd v DemarcoAlmeida[2002] CILR 77
DexterLtd v Vlieland-Boddy2003] EWCA Civ 1425

Aldi Stored_td v WSPGroupplc [2007]EWCA Civ 1260

Stuartv GoldbergLinde[2008] EWCA Civ 2

In re StrategicTurnaroundPartnershiplLtd [2008] CILR 447

Henleyv Bloom[2010]1 WLR 1770

CamulosPartnersOffshoreltd v Kathrein& Co[2010]1 CILR 303

Mr R HackerQC, Mr P McMasterQC andMrs K Pearsorfor the Appellants
Mr SPhillips QC, Mr M Imrie andMr J Golaszewskior the Respondents

Facts:

The caseconcernedan interlocutoryappealfrom an Order of the Grand Court
dated April 4 2012 dismissingthe Appellants’ summonsto strike out the
proceedingsvhichthe Respondentsadcommencedgainsthem.

The proceedingdeforethe GrandCourt concerneda disputebetweenthe three
principal owners of Fortuna DevelopmentCorporation,namely Tempo, New
FrontierandWynner. The RespondentéPlaintiffs) hadsoughta declaratiorthat
an extraordinarymeetingand the resolutionswhich were purportedly passed
thereinremoving Tempoand its principal, Dr Chen,from participatingin the
managementof Fortuna were, respectively,invalid and void. Breach of
fiduciary duty andminority oppressionwerealsoalleged.
The Appellantssoughtto strike out thoseproceedinganter alia on the basisthat
they were plainly and obviously an abuseof processthey contendedhat the
proceeding®ffendedagainstwhat is sometimesalledthe ‘extended’form of
theresjudicatarule, sincethe Respondentladpreviouslycommencedvinding
1



up proceedingdasediponthe samecomplaintswhich hadbeenstruckout upon
the Court having been satisfied that the Appellants (as Respondentdo the
petition) had madea reasonableffer to buy out the Petitionerpursuantto an
agreedvaluation procedure(the O'Neill v Phillips procedure);moreover,the
Petitionerhad refusedthe offer after allegedly having soughtto obstructthe
valuationprocessandthe Appellantssubmittedthatit wasnot opento it to raise
the samecomplaintswvhich hadgroundedts petitionin a subsequentrit action.

The learnedJudgedismissedhe summonsholdinginter alia thatit wasin the
interestsof all partiesconcernedhat the Petitionershouldacceptthe O’'Neill v
Phillips procedureandthatthe effectof it havingdonesowasthatit wasdenied
a judicial finding on the issuesof which it complained;the Petitionerwas
entitledto rejectthe offer, the Appellantsshouldhaveanticipatedthatit andits
co-plaintiffs might subsequentlyask the Court for relief in respectof the
unadjudicatedcomplaints and their doing so was hardly redolent of unjust
harassmentynfairnessor an abuseof the Court’s process. In reachingthat
conclusionon the questionof whetherthe subsequenaction was abusive,the
learnedJudgetook a broad merits-baseépproachapplyingthejudgmentof the
EnglishHouseof Lordsin Johnsorv Gore-Wood

Held (appealdismissed)

Whilst the groundsof appealand legal submissionsvere broad,the Court of
Appealwasableto stateits reasondor dismissingheappeakhortly:

() As arguedby the Respondentghe relief soughtin the extant
proceedingscould not have been soughtin the winding up
petition: all that could have beensoughtby the petition was a
winding up order.

(i) Evenif the extantproceedinghad beencommencecht about
the sametime thatthe winding up petitionwaspresentedasthe
Appellants submittedthey should have been),that would not
haveled to theissuesbeingtried beforethe beginningof 2011,
attheearliest.

(iii) The Court below had struck out the winding up proceedings
becauseTempo had agreed  to participatein a valuation
processandTempowasobligedto accepthatthe offer wasfair
andreasonablenotwithstandinghatsome22 anda half months
hadpassedetweerthe valuationdateandthe dateof the offer,
becausehatwasthe effectof its agreemento participatein the
process. It was, however,importantto bearin mind that, in
striking out the petition, the Courthadexpressedo view onthe



merits of the issuesraisedin the petition, and no view on the
truevalueof thesharesn Fortunain November2007.

(iv) As argued by the Respondentsthere was no basis for
contendingthat the termson which the petition was stayedin
November2004reflecteda broaderagreemenbr understanding
that, in the eventthat the Petitionerrejectedany offer made
following the valuation, Tempowould no longer pursuein a
subsequenivrit actionwhateverrights it might havein respect
of thecomplaintssetoutin its petition.

(V) In those circumstancesthe Court was requiredto ask itself
whetherit was an abuseof processfor the Respondentso
pursuethe extant proceedingsin the circumstancesno such
abuseéhadoccurred.

ASJ

Caribbean Utilities Company, Ltd v Westtel Limited t/a Logic

Civil procedure-injunction — trespass- breachof contract

Grand Court CauseNo: G115/15
Mangatal J

August 14th 2015

Cases referred to

AmericanCyanamidCo. v EthiconLtd [1975]AC 396
Patelv Smith[1987]1 WLR 853
Official Custodiarfor Charitiesv Mackey]{1985]Ch 168

Mr P McMasterQC andMrs J Hale-Smithfor the Plaintiff
Mr K BroadhurstMs YvonneMullenandMr P Broadhurstfor the Defendant

Facts:

The Plaintiff is the sole provider of electricity servicesin the Caymanlslands
andownsapproximatelyl8,000transmissiorandutility polessituatedacrosghe

Islands. Eachuitility pole holds electrical cables,which the Plaintiff usesfor

electricaltransmissioranddistribution. The polesare howeveralso capableof

beingusedto carry aerialcablesusedby telecommunicationserviceproviders,
whichmaybeattachedn whatis calledthe ‘CommunicationsSpace’.



Before2012,the Plaintiff would procesghe applicationdy andgrantpermitsto
telecomprovidersfor attachmentsn the CommunicationsSpace. Since that
time, its wholly-owned subsidiary,Datalink Ltd, has performedthat function
pursuantto an agreemenbetweenthem: underthat agreemen(the “Datalink
Agreement”), Datalink may itself apply to the Plaintiff for licencesand then
grantsub-licenseso telecomproviderspermittingthemto makeattachmentsn
the Communication§Space.

The Defendanis a providerof television,telephoneandinternetserviceswithin
thelslands. It enterednto anagreementvith Datalink (the ‘Logic Agreement’)
in July 2013, under which it would submit applicationsto Datalink for
permissionto make attachmentsn the CommunicationsSpacewith a view to
permissiorbeinggranted.

The Plaintiff commencedproceedingsagainstthe Defendantin July 2015
claiminginjunctiverelief anddamage®n the baseghatthe Defendantiadmade
numerous unauthorisedattachmentsto the poles, and that the process of
attachingwas a trespasswhich the Defendanthad refusedto ceasedespite
havingbeenaskedo do so. The Plaintiff complainedhat, whereanattachment
is madewithout proper prior inspectionand any necessarynake ready work
beingcompletedserioussafetyandstructuralrisks could arise. The Defendant
contendedhat Datalink wasawareof all of the attachmentsvhich it had made
without formal permission,and that in someinstanceshe Plaintiff had even
assistedt with performingthe structuralwork which neededo be completedo
make thoseattachmentsfurther, that it had no option but to proceedwithout
formal approval giventhatit wasobligedto completeits worksbeforeFebruary
2017andDatalinkhadinordinatelydelayedhe processingf its applications.

The Plaintiff soughtan interlocutoryinjunction restrainingthe Defendantfrom
makingfurtherattachmentandcarryingout work on the polespendingthetrial
of theactionor furtherOrder.

Held (applicationdismissed)

() It was unclearwhy Datalink was not a party to the action, or
why the trespassclaim had beenpleadedas a trespassclaim
simpliciter without any referenceto the Datalink and Logic
Agreements. As arguedby the Defendant,the claim required
the Courtto determinewhetherthe Defendanthadbreachedhe
Logic Agreemenin makingthe attachmentsvhich the Plaintiff
complainedof: it wasto be noted that the Logic Agreement
providedits own commerciatemedies.

(i) Applying the guidanceprovided by American Cyanamid the
guestiongo beaddresse@erewhether:



1) therewereserioudssuedo betried;

2) damagesvould beanadequateemedy;and

3) if damagesvould not be adequatewherethe balanceof
conveniencday?

(iii) Having regardto the parties’ conductover time — particularly
the evidence that the Plaintiff was fully aware that the
Defendantwas making and paying for attachmentsprior to
obtaining permissionbecauseof Datalink’s delaysin granting
permissionthat no applicationhad beenrejected,and that the
Plaintiff itself had performed structural work which the
Defendantrequiredprior to permissionhaving beenobtained—
it could not be concludedhatthe attachmentsnadein advance
of a permit being grantedwere clearly a trespassthere were
accordinglyseriousssuego bedecidedn theaction.

Damagesvould be anadequateemedyfor the Plaintiff in all he
circumstancesandtherewasno suggestiorthatLogic would be
unable to pay: American Cyanamid indicated that an
interlocutoryinjunction would not normally be grantedin those
circumstances.

In the eventthattheruling regardingadequacyf damagesvas
provedto be wrong, the court consideredhe applicationof the
balanceof conveniencetest. In this respect,there was no
evidencethat any specific unauthorisedattachmentwhich the
Defendanthad made had given rise to any safety concerns;
indeed the Plaintiff would havebeenexpectedo haveaskedhe
Courtto orderthe removalof all unauthorisedttachments it
had such pressingsafety concerns. Prudencedictatedthat the
statusquo was to be preservedwhere other factors appeared
even, and the statusquo prior to the applicationwas that the
attachmentsad beentaking placefor almosta year with the
knowledgeof both parties. The Plaintiff hadaccordinglyfailed
to demonstrat@nurgentneedfor aninterlocutoryinjunction.
ASJ

Trustee in Bankruptcy of the Estate of Don Foster

Costs- unsuccessfuklaim by Trusteein Bankruptcy- personalliability of the
trusteefor costs

Grand Court CauseNo: FSD 11 of 2015
Mangatal J 5



February 8th 2016

Cases referred to

BPEv Gabriel[2015] UKSC 39
RePacific CoastSyndicatd_imited[1913]Ch 26

Mr P McMasterQC andMr A Jacksorfor the Plaintiff
Mr | Huskissorfor the Defendants

Facts:

P,theTrusteen Bankruptcyacceptedhat GKF, thefirst Defendanin this case,
shouldhaveits costsin defendingthe claim, subjectto the costsoccasionedy
the late service of a witnessstatementP arguedthat this withess statement
shouldhavebeenservedwith the restof GKF's evidence As aresult,P argued
thatthe costswereincreased.

GKF's counselarguedthat a Trusteein Bankruptcyis personallyliable on an
adversecostsorder, subjectto an indemnity from whateverassetsare in the
estate— BPEv GabrielandRePacific CoastSyndicatd_imited

Held (orderasfollows)

(i) Although the witness statementwas late, it arosefrom P’s counsel's
approactduringavery extensiveopeningof the case Thereforeno sumfell
to bedeductedrom GFK’s entitlemento costs.

(i) Thedecisionin BPE appliedin theinstantcase The Trusteethereforewas
to pay GKF’s costssubjectto a right of indemnity againstthe insolvent
estateo thefull extentof theassets.

MT

DD Growth Premium 2X Fund (In Official Liquidation) v RMF Market
Neutral Strategies (Master) Limited

Civil practiceand procedure- applicationfor securityfor costsof an appeal
sub-sectiorl9(2) of the Court of AppealLaw (2011Revision)- section74 of
the Companied.aw (2013Revision)

Court of Appeal CauseNo: CICA 24/2014(wasFSD 33/2011)
Mangatal J
May 29th 2015

Leqislation referred to 6




Courtof AppealLaw (2011R)
Companied.aw (2007R)

Cases referred to

ReBancreditCaymanLimited[2009]CILR 578
KearyDevelopmentktd v TarmacConstructionLtd [1995] 3 All ER534(CA)

Mr N MeesoQC, Mr B HobdenandMr R Charlesfor the
Applicant/Respondei the Appeal.MrP McMasterQC andMr J Sneador the
Appellant/Respondetd the Application.

Facts:

DD Growth Premium2X Fund (In Official Liquidation) (the ‘Appellant’) was
incorporatedin the Caymanlslandson 2nd February2007 as an exempted
companywhich setout to carry on businessasa private investmentfund. On

29th May 2009, the Appellantwas put into official liquidation. RMF Market

Neutral StrategiegMaster) Limited (‘RMF’) was incorporatedn the Cayman
Islandson 12th March 2001 and operatesasa fund of hedgefunds. RMF held

redeemablsharesn the Appellant.

The AppellantcontactedRMF and demandedepaymenbf certainredemption
proceedspaid to RMF. RMF commencedoroceedingdby way of originating

summongdatedFebruary21st2011)which soughta declaratiorthatit wasnot

requiredto repaysuchfundsto the Appellant. The issuecamebeforeSmellieCJ

in the GrandCourt from 24" — 26th SeptembeP014andjudgmentwashanded
down on 17th November2014. The Appellant subsequenthappealedagainst
thejudgmentof SmellieCJ.

This caseconcernedan applicationby RMF againstthe Appellantfor security
for costs of the appealunder S.19(2) of the Court of Appeal Law (2011
Revision).

S.19(2)states:

‘The appellantshall, at the time of lodging the notice of appealrequiredby
subsectior{l), depositin the GrandCourtthe sumof fifty dollarsassecurityfor
the due prosecutiorof the appealtogetherwith suchfurther sumassecurityfor
costsof the appealasa Judgeof the GrandCourt may direct, andsuchsecurity
for costsmaybe given by the appellantnteringinto a bondby himselfandsuch
suretiesandin suchsumasthe Judgeof the GrandCourtmaydirect,conditioned



for thepaymeniof any costswhich maybe awardedagainsthe appellantandfor
thedueperformancef thejudgmentof the Court.’

Security for Costs

The ability of the Appellant to obtain further funding was, per Mangatal J
(adoptingthe expressionof Mr MeesonQC): ‘the crux of the matter.” The
Appellantwas pursuingthe caseon appealwhilst ‘wholly insolventanddevoid
of cash.” The Appellanthadrelied on fundingarrangementi orderto advance
their claimagainsRMF.

The Appellant’'s attorneyscontendedhat an orderto provide securityfor costs
would stifle an appealwith genuinemerit becausethe Appellant would be
financially unableto furnishtherelevantfundsnecessaryo complywith suchan
order. In addition,the Appellant’s attorneyscontendedhat the fund’s lack of

cashwas a result of the redemptionpaymentsto RMF andthat, in effect, the
Appellant'swant of meanshadbeenbroughtaboutby RMF's conduct. Further,
the Appellant’'s attorneys contendedthat although the security for costs
applicationwas being made at the very earlieststageof the appeal,it was
pointedout that no attempthad beenmadeto obtain securityin respectof the
costsof the GrandCourtcase.

Counsefor the Applicantreliedon s. 74 of the Companied.aw which states:

‘Wherea companyis plaintiff in any action, suit or otherlegal proceedingany
Judgehavingjurisdiction in the matter,if heis satisfiedthat thereis reasonto

believe that if the defendantis successfulin his defencethe assetsof the
companywill be insufficientto pay his costs,mayrequire sufficientsecurityto
be given for such costs,and may stay all proceedingsuntil such security is
given.’

Relying on the opinion of the Judicial Committeeof the Privy Councilin Re
Bancredit CaymanLimited it was submittedthat althoughs.74 referredto a
'‘Defendantasopposedo a'Respondentit shouldapplyin eithercase.

Further,it wassubmittedthatwherea claimis broughtby aninsolventcompany
in liquidation, s.74 is engagedand prima facie, security for costsshould be
providedby the liquidator becauseself evidently,the companyhasinsufficient
assetso paycosts. It wasfurthersubmittedthatthe Courtof Appealshouldtake
into accountthe fact that the Appellant had beenunsuccessfulin their initial

claimin the GrandCourtin relationto this matter. In addition,it wassubmitted
thatit would be prima facie aninjusticeto RMF to allow anappealto the Court
of Appeal to proceedwithout security for costs when any potential future
judgment in favour of RMF would be unenforceable The sum of these
submissionsamountedto an assertionthat aninsolvent Appellant had a heavy
burdento dischargeshould it attemptto resistan order for security for costs

whenpursuinga matteron appeal.
8



Importantly, RMF submittedthat wherean Appellantarguedthat an order for
securityfor costswould stifle an appeal,it was necessaryor the Appellantto
establishnot only that it wasunableto furnish securityfor costsfrom its own
resourceshut also that it was unableto raise the money elsewhere. In this
respect,it was submitted that the Appellant had failed to dischargethis
obligation fully as it had multiple very wealthy investors,including high net
worth individuals, banksand other institutions capableof potentially funding
futurelitigation.

Mangatal J's Analysis of the Issues:

1. MangatalJ agreedthatin scenariosvherea securityfor costsorderis
sought against an insolvent company on appeal, s.74 was clearly
relevantandthatReBancreditCaymarLimited supportedhatposition.

2. Mangatall agreedwith Couselfor the ApplicantthatRMF'sapplication
gainedconsiderablestrengthand traction from its victory in the Court
below, and there was reasonto believe that the Appellant would be
unableto payRMF'scostswereRMF to succeean appeal.

The English Court of Appeal decisionin Keary Developmentd.td v Tarmac
ConstructionLtd wasfound to be particularly helpful in providing guidancein
theinterpretatiorof s.74. Mangatall notedthatalthoughthe equivalentenglish
provision discussedn Keary was wider than the Cayman provision, it was
sufficiently similar to aid in the analysisof s.19(2). Mangatald summarisedhe
relevantprinciplesfrom Kearyasfollows:

‘1. The Court has a complete discretion whether to order security, and
accordinglyit will actin light of all therelevantcircumstances.

2. In consideringall of the circumstancesthe Court will have regardto the
appellant'schancesf successthoughit shouldnot go into the meritsin detail
unlessit canbe clearly demonstratethatthereis a high degreeof probability of
succes®r failure.

3. Thepossibility or probabilitythatthe appellanwill be deterredrom pursuing
its claim by anorderfor securityis not, without more,a sufficientreasorfor not
orderingsecurity. Indeed,in relationto companiegovernedby the Companies
Law, Parliamenthaving worded section74 the way it did, it must have been
envisagedhatthe ordermight be madein respecif a companythatwould find
difficulty in providingsecurity.

4. In consideringhe applicationfor securityfor costs the Courtmustcarryouta
balancingexercise Onthe onehand,it mustweighthe possibility of injusticeto
theappellanif preventedrom pursuinga properappeaby anorderfor security.
This mustbe placedagainstthe possibility of injusticeto the Respondenif no

securityis orderedandthe appealfails andthe Respondeniinds itself unableto
9



recoverfrom the appellantthe costsincurredin resistingthe appeal. The Court
will properlybeconcernedhotto allow the powerto ordersecurityto be usedas
aninstrumentof oppressionsuchasby stifling a genuineclaim by anindigent
companyagainsta moreprosperougsompany.Thisis particularlythe casewhen
the failure to meetthe claim might in itself have beena material causeof the
plaintiff's impecuniosity.But it will alsobe concernedot to be soreluctantto
ordersecuritythatit becomes weaponwherebytheimpecunioucompanyuses
its inability to pay costsasunfair pressuren the moreprosperougsompany.

5. Before the Court refusesto order security on the groundsthat it would

unfairly stifle a valid claim, the court must be satisfied that, in all the
circumstancest is probablethatthe claim would be stifled. Theremaybe cases
wherethis can properly be inferred without direct evidence However,sucha

caseis likely to be far rarer thanthosecasesin which the Court will require
evidencefrom the appellantto make good the assertionthat the claim would

probablybe stifled by an orderfor securityfor costs.Further,the Court should

considetin the caseof anappellanttompanynot only whetherthe companycan

providesecurityout of its own resource$o continuethe appealput alsowhether
it canraisethe amountneededrom its directors,shareholdersr otherbackers
or interestedpersonsAs this is likely to be peculiarlywithin the knowledgeof

the appellanttompanyit is for the appellanto satisfythe courtthatit would be

preventedy anorderfor securityfrom pursuingtheappeal.

6. The latenessof the applicationfor security is a circumstancewhich can
properly be takeninto account,however,what weight to give it mustdepend
uponthe circumstancedt is properto takeinto accountthe fact that costshave
alreadybeenincurredwithout therebeingan orderfor security.Neverthelessi
is appropriatdor the Courtto haveregardto whatcostsmayyet beincurred.

7. The Courtin consideringhe amountof the securitythatmight be orderedwill
bearin mind that, providedit is morethansimply a nominalamounttheamount
ordereds notboundto besubstantial.’

Held (orderasfollows)

(i) It could not be saidthat therewas no real prospectof success
becauseamongstother things, the groundsof appealinvolve
matters of law, including the construction of statutory
provisions. It washot necessaryo discusghemeritsof the case
asit couldnot be saidthattherewasa high degreeof probability
of succes®r failure.

(i) Thefactthatno securityfor costsapplicationhadbeenmadeto
the Grand Court, had no impact on the validity of RMF’s
applicationfor securityfor costson appeal.

(i) TheAppellant'sclaimthattheactionsof RMF mayhave,in
10



EB

(iv)

v)

(Vi)

part, contributedto the Appellant'simpecuniositywasa circular
argumentandwould bedisregarded.

The perhapsmost decisivefactor in this application’ wasthe
guestionof whetheran orderfor securityfor costswould stifle
the Appellant'scasebecausat would be unableto providethe
requiredfunds. On the facts, this was not a casewhere the
Court could properly draw such an inference without direct
evidenceof thesame.

Onthe basisof theindirectevidencebeforethe Court,therewas

nothingwhich re-inforcedthe contentiornthatthe investorswere

unableto pay securityfor costs,in any sumwhatsoeverThe

Appellanthadnot providedsufficientinformationregardingthe

identity of its investorsor evidenceto showthat suchinvestors
wereunable asopposedo unwilling, to putup fundsin respect
of security for costs. It was not enoughto simply present
evidencehatthe Appellantcould not meetan orderfor security

for costsfrom its own resources.

Therewas not a sufficient evidentialbasisto showthat RMF’s
applicationfor security for costswas an attemptto stifle the
appeal. This positionwasbolsteredy the prior judgmentof the
GrandCourtin RMF’s favour. The onuswason the Appellant
to furnish the Court with sufficient evidenceto show that a
genuineclaimwould, asaresult,bestifled.

The Appellantwas orderedto provide US $80,000as security
for costsof the appealand to depositit at the Grand Court
within 28 days of the date of the Order. The Appellant was
allowedto apply for an extensionof time beforethe expiry of
the aforementioned?8 day deadline. In the absenceof an
application for extensionof time or the provision of the
aforementionedumwithin the specifiedtimeframe,the appeal
would bedismissed.

The Appellantwasto pay 75 per cent of RMF’s costsof the
securityfor costsapplication.

11



In the Matter of Torchlight Fund L.P.

Validation orders — relevanceof solvency- reasonsfor disposition of property
must be shownto be oneswhich anintelligent and honestdirector could
reasonablyhold - orders for injunctive relief —scope-principles to be applied
Grand Court FSD 103/2015

Clifford J

January 22nd 2016

Leqgislation referred to

Companied.aw (2013R)

Cases referred to

ReBurton& Deakin[1977]1 All ER631

In the matterof FortunaDevelopmenCorporation[2004-2005]CILR 533
In the Matter of CybervesfFund[2006] CILR 80
AmericanCyanamidCov EthiconLtd [1975] AC 396

Kelly and Four Othersv FujigmoLimited, Port Authorityand AttorneyGeneral
[2012]2 CILR 222

Mr R Hollington QC instructed by Mr B Hobden and Mr E Boddenfor
TorchlightFund LP andthe GeneralPartner

Mr G MossQC (appearingby via video-link)instructedby Mr D Butlerand Ms
J Williamsfor the Petitioners

Facts:

TorchlightFundL.P. (‘Partnership’)is anexemptedimited partnershipwvhichis
registeredn the Caymanislands. The Partnershipvas managedy Torchlight
GP Limited (‘General Partner’)which is an exemptedimited companyin the
Caymanislands. On 25thJune2015,AuroraFundsManagementtd (astrustee
for the Bear Real OpportunitiesFund), Crown AssetManagementtd andthe
Accident Compensation Corporation of New Zealand (collectively the
‘Petitioners’) issueda winding up petition on the ‘just and equitable’basisto
wind up the PartnershipAmongstotherthings,the Petitionersallegedmultiple
groundsthat, if proved,justified the Petition; for examplethat the Petitioners
hadlost trustandconfidencen the GeneralPartnerandthatthe GeneralPartner
was acting in a mannerwhich was prejudicial to the interestsof the limited
partners. On the basis of an Order dated 31st July 2015, the winding up
proceedingswere to continueon an inter partes basis betweenthe General
Partnerandthe Petitioners(andthe Partnershiptself would only be a nominal
participant).

This caseconcernedwo applicationamadeby the parties:
12



1. ThePartnership’applicationthatthe Courtgrantavalidationorder(per
s.990f the Companied.aw (2013 Revision))which would apply to the
Partnership’spaymentsand/or dispositionsof property ‘made in the
ordinarycourseof business’.

2. ThePetitionerssoughtaninjunctionto restrainthe dispositionof any of
the Partnership'a&isset&ndin particular,to restrainthe Partnershigrom
the dispositionof the saleproceedd$rom the Partnership’secentsaleof
its interestin Local World HoldingsLimited.

The S. 99 Validation Order

The Partnershipsoughta validation order which is typically soughtin solvent
winding up scenariosallowing the Partnershipto continueto make payments
and/ordispositionsn ‘the ordinarycourseof business’.

S.99 of the Companied.aw (2013Revision)states:

‘Whena winding up order has beenmade,any dispositionof the company’s
propertyand any transferof sharesor alterationin the statusof the company’s
memberanadeafter the commencemendf the winding up is, unlessthe Court
otherwiseorders,void.’

Clifford J analysedhe English authoritiescited by counselfor the Partnership
beforeconsideringCaymanislandsauthority on the matter. Chief amongsthe
latter is In the matter of Fortuna Developmentorporation which relied upon
Re Burton & Deakin In Fortuna HendersonJ summarisedthe relevant
principlesasfollows:

‘Thus,thereare four elementavhich mustbe establishedeforean applicantis
entitledto a validation order. First, the proposeddispositionmustappearto be
within the powersof the directors. Thereis no disputeaboutthat here.Secondly,
the evidencemustshowthat the directorsbelievethe dispositionis necessarnpr
expedientin the interestsof the company.There is no dispute here that the
directors do have that belief. Thirdly, it must appear that in reaching the
decisionthe directorshaveactedin goodfaith. The burdenof establishingbad
faith is on the party opposingthe application. Fourthly, the reasonsfor the
dispositionmustbe shownto be oneswhich an intelligent and honestdirector
couldreasonablyhold.’

Further, Henderson J expanded upon the meaning of the concept of
‘reasonablenes$or the purpose®f theseprinciples:

‘The test the applicant mustsatisfyis not high. Neverthelessthere mustbe a
body of evidencewhich, viewedobjectively,establisheghat the decisionis one
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which a reasonabledirector, having only the bestinterestsof the companyin
mind, mightendorse.’

The principles establishedn Fortuna were further expandeduponin In the
Matter of Cybervestund In the presentcase Clifford J notedthatthe factsof
Cybervestvere particularlyanalogougo the currentcasebecausehereSmellie
CJ hadrefusedto approvea validation applicationon the basisthat therewas
evidenceof financialimproprietyin spiteof thefact thatthe companyitself was
solvent.

Smellie CJ expandedupon the Fortuna principles in providing additional
guidancdn relationto validationapplicationsn respecbf solvententitieswhere
thereis evidenceof financialimpropriety. He noted:

‘Thereis anotherconsideratiorto addto thislist, in light of theconcerngaised
in this matter, although arguably it is subsumedwithin the third and fourth

elementsThiswouldbewhetherirregularitiesin the conductof the affairs of the
companycan be shown,evenif the companyis clearly solvent,as is alleged
here.’

The Applications for Injunctive Relief

The scopeof theinjunctionoriginally soughtby the Petitionershadsignificantly

narrowed. The first head of the injunction originally sought concerned
specifically the Local World transaction. The proceedsof the Local World
transactionhad in all likelihood already been received and spent by the

Partnershipand this matter, on this basis,was not further consideredin the

ruling.

The secondheadof the applicationrelatedto a more generalinjunction sought
by the Petitionerswvhich would, if orderedhaverequiredthe Partnershigo seek
approvalfor any proposeddispositionwhatsoeverfrom the Petitioners,or to

makea validationapplicationto the Courtwith evidencan support. Following

thejudge’scriticism of the width of the originally proposednjunction, counsel
for the Petitionerssoughtan injunction with reducedscope,requiring that the
Partnershigeekapprovalwhenmakingdispositiondo relatedparties,eitherby

obtaining the Petitioners’consentor by making an applicationto Court with

evidencdn support.

The generalprinciples to be applied in ordering injunctive relief had been
authoritativelysetoutin AmericanCyanamidCo v EthiconLtd. Theseprinciples
were subsequentlysummarisedby Smellie CJ in Kelly and Four Othersv
FujigmoLimited, Port Authorityand AttorneyGeneralasfollows:

‘(@) Whetherthereis a seriousissueto be tried. The Court’s task on this
point is to decide whether the Petitioners’ case “shows any real
prospecbf succeeding”;
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(b)
(©

(d)

Whetherdamagesre an adequateemedy;

Whetheranylossto thedefendanheeddo beandif socanbemetbyan
award of damagesin respeciof whichthe applicantmayberequiredto
give an undertakingto indemnifythe defendantfor any suchdamages
foundwrongfullyto havebeencausedy theinjunction; and

Takinginto accountall the circumstancesf the case andif thereis any
doubtaboutthe adequacyof the respectivaemediesn damageswhere
thebalanceof conveniencées.’

Held (orderasfollows)

The validation application:

(i) Having analysedthe substantialfinancial evidencepresentedby the
Partnershigo demonstratéts solvencyandrelying uponthe authorities
cited, the notion that solvencyby itself could justify a validationorder
wasrejected.

(i) The Courtexpressedeservationgn makinga broadvalidationorderfor
payments/dispositioria the ‘ordinary courseof businesstatherthanin
relationto particulartransactions.

(i) The evidenceput forward (in the form of a list) in relationto various
paymentanadeby the Partnershigsincethe presentatiorf the winding
up petition ‘in the ordinarycourse’'wasinadequate.In particular,there
wasa lack of evidenceshowingthatpaymentsappearingn thelist were
‘necessaryor expedientand in the interests of the Partnership’.
Inadequatanformation had also beenprovidedin relation, for eg, to
certainspecific paymentsfor examplethatrelatingto loan paymentsn
relationto theloanfrom CreditSuisse.

(iv) Applying Cybervest the General Partner was required to furnish
satisfactoryproof concerningthe necessanpr expedientnatureof the
relevantpayments. It was also necessaryo show on the basisof the
evidencethat the justifications for the paymentswere onesthat an
honestandintelligent generalpartnercould reasonabljhavehad. Note
was alsoto be takenof Smellie CJ's additionalguidancein Cybervest
relevantwhenthereexistallegationof financialimpropriety.

(v) Applying theforegoingprinciples,the Partnership'spplicationfor a
validationorderwould be dismissedwith costs.
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The injunction application:

EB

(vi) Approvingtherevisedinjunctionordersoughtby the Petitionersjt was

notedthat, in its revisedform, the order would minimise the adverse
impacton innocentthird partiessuchas Credit Suisse with whom the
Partnershipnadenterednto aloanagreement.

Applying the principlessetoutin AmericanCyanamidCo to the present
case

On the presentfacts, there existed no doubt that there were serious
issuedo betried, includingallegedrelatedpartytransactions.

Damagesvould not be anadequateemedy. In the eventthatpayments
were madeto related parties of the General Partner, although such
paymentswvould be void, it might prove difficult for the Petitionersto

recoverthe monieseither becausehoseother partiesmight not be able
to repaythe sumsor dueto the multi-jurisdictionalnatureof the parties
whom offshore partnershipsoften transactwith. The combinationof
these factors meant that any action(s) to recover monies might be
renderechugatoryor non-economicato pursue.

Moreover, the Partnershipcould be adequatelyprotectedthroughan
undertakingn damages:therewasno doubtasto wherethe balanceof
conveniencelay, taking into account the reducedscopeof the order
soughtby the Petitioners.

Granting the Petitioners’applicationfor an injunction to restrainthe
General Partner from disposing of Partnership assets with
parties/personeelatedto the GeneralPartnerunlessthe GeneralPartner
first made an applicationto the Court or obtainedthe Petitioners’
consento doso.

The costsof this applicationwere awardedpeingthe Petitioners’costs
in the Petition.
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COMPANY LAW

In the Matter of China Shanshui Cement Group Limited

Winding Up Petitions— strike out — ability of directorsto petition for winding
up of company- approachto decisionsof co-ordinatecourt

Grand Court CauseNo: FSD 178/15
Mangatal J
November23rd 2015

Cases referred to

In RelnkermanGrazingPty Ltd (1972)1 ACLR 102
ReEmmadart_td [1979]1 Ch.540
RelnterchaseManagemenBervicety Ltd (1992)9 ACSR 148
ReFernlakePty Ltd (1994)13 ACSR600

Miharja DevelopmenSDNBHD v Heong(1995)4 MSCLC91 285

In re Global OpportunityFund[1997] CILR-N-7
BancoEconomicoSAv Allied Leasingand Finance Corporation[1998] CILR
102

ReFirst Virginia Reinsurancé.td (2003)66 WIR 133
ReSpectrunPlus[2004] 2 WLR 783

ReTransPacific Corporation(2009)72 ACSR327

In ReXinhuaSports& Entertainment.td (unreported2011)
ReChinaMilk ProductsGroupLtd [2011](2) CILR 61
ReAlibaba.com2012](1) CILR 272

Lornameadv KaupthingBankhf[2013]1 BCLC 73

In ReDyxnetHoldingsLimited (CICA, unreported?20 February?015)
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Facts:
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ChinaShanshuCementGroupLimited (the ‘Company’) wasan exemptechon-
resident company incorporatedin the Cayman Islands but which had its
headquarters the People'fRepublicof China.

At the material time, the Company'sprincipal creditors were holders (the
‘Noteholders’) of its US$500,000,000.50 per cent Senior Notes (the ‘Notes)
issuedby it in or aroundMarch2015.

On 10 November2015,althoughthe Companywasbalancesheetsolvent(in that
its assetsfar exceededts liabilities), the Companypresenteda winding up
petition (the ‘Petition’) on the grounds,inter alia, thatit wasunableto pay its
debtswithin the meaningof s. 92(d) of the Companiet.aw (2013Revision)(the
‘Law’). The Companyalso sought,at the sametime, the appointmentof joint
provisionalliquidatorspursuanto s. 104(3)of the Law.

It was commongroundbetweenthe partiesthat the directorsof the Company
causedthe Companyto presentthe petition without obtaining a shareholder
resolutionapprovingthis step.It was also commongroundthat the Company's
articlesof associatiordid not expresslypermitthe directorsto do sowithout first
obtainingsucharesolution.

The Company's majority shareholderswere China Shanshui Investment
CompanyLimited (‘CSI") andTianrui (InternationalHolding CompanyLimited
(‘Tianrui’) which, on 17 November2015,jointly filed anapplicationseekingan
orderthatthe Petitionbe struckout asbeinganabuseof the Court'sprocesgthe
‘Strike Out Application’) on the groundthat the Companyhad no standingto
presentandthe Courthadnojurisdictionto hearthePetition.

The Parties' Positions

S.94(1)(a)of the Law provides that an application for the appointmentof
liquidators can be madeby a company.S.94(2),in turn, providesthat where
expresslyprovidedfor by a company'sarticlesof associationthe directorsof a
companymay applyto the courtfor the appointmenbf liquidatorsin the name
of thecompanywithoutfirst obtainingsanctionof its shareholders.

CSlandTianrui(the‘Shareholders’arguedhat, properlyconstruedSs94(1)(a)
and(2) of the Law meantthata Company'slirectorswill only haveauthorityto
causethe Companyto presenta petition where (a) they have obtaineda valid
resolutionof the Company'shareholdersanctioninghemto do soor (b) there
is an expressprovision of the Company'sarticles of associatiorpermitting the
Directorsto so act without the sanctionof the Company'sshareholderselying
on the dicta of BrightmanJ in the decisionof the English High Courtin Re
EmmadartLtd [1979] 1 Ch 540 (as approvedin the Grand Court decisionof
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BancoEconomicoSAvV Allied Leasingand Finance Corporation[1998] CILR
102):

‘The practicewhich seemgo havegrown up, underwhich a board of directors
of an insolventcompanypresentsa petition in the nameof the companywhere
this seemdo the board to be the sensiblecourse,but without referenceto the
shareholdersis in my opinionwrongand oughtno longerto be pursuedunless
thearticlesconfertherequisiteauthority...’

In this case,as (a) the Directors had failed to obtain a resolution of the
shareholdersesolving that the Companyshould presentthe Petition; and (b)
there was no expressprovision in the Company'sarticles of association
permitting the directorsto causethe Companyto do so without shareholder
approval, the Shareholdersontendedthat the Directors had no authority to
presenthe Petition.As aresult,theyarguedhatthe Petitionmustbe struckout.

The Company,in oppositionto the Strike Out Application, relied upon the
GrandCourt decisionof Re ChinaMilk ProductsGroup Ltd [2011] 2 CILR 61
in which Mr JusticeJonesQC held that directorsof aninsolventcompanyare
entitled to apply to the Grand Court for the appointmentof liquidatorsin the
name of the companywithout referenceto its shareholdersrrespective of
whether the power to do so is provided within the company'sarticles of
association:

‘Having regardto this overall legislativeobjective,t is clear thatthelegislature
musthaveintendedto abolishor circumscribethe rule in In re EmmadartLtd,
becauseit does not distinguish appropriately betweensolvent and insolvent
companies...

In my judgment,uponthe true interpretationof s. 94(1)(a), the directors of an
insolventcompany...areentitled to presenta winding up petition on behalf of
and in the nameof the company...withouteferenceto the shareholders...and
irrespectiveof thetermsof the articles of association.’

The Companyarguedthatthe decisionin Re ChinaMilk shouldbe followed. It
is establishedracticethat a court shouldfollow a decisionof courtsof equal
standingunlessconvincedthat the other decisionwas wrong. The Company
contendedhat Re China Milk wasnot wrongly decidedandshouldbe followed
in the instant casewith the result that the Strike Out Application should be
dismissed.

In the alternative the Companyarguedthat, evenif ReChinaMilk waswrongly
decided,Article 18 of the Company'sarticles of associationwere sufficiently
wide to fall within the ambit of s.94(2) of the Law suchthat a shareholders'
resolutionwasnotrequired.
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The Companyhadfurtherarguedhatinsteadof striking outthe Petition,the
Courtshouldallow for substitutionof a creditorasPetitionerunderOrder3,
rule 10 of the CompaniedVinding Up Rules2008(‘the CWR’). TheCompany
arguedthat CWR Order3, rule 10 shouldbe readdisjunctively,andshouldnot
belimited to substitutioronly wherea creditorinitiatesa petitionfor winding
up, relying uponthedecisionof Jones] in ReXinhuaSports& Entertainment
Ltd asreferredto in ChinaMilk. It wasfurtherarguedhatif the Courtwereto
find no powerof substitutionto exist,the Courtretainedaninherentpowerfor
substitution.

Counsefor the Majority Shareholdersfferedno rebuttaluntil suchan
applicationwasput forward,but arguedhatcertaincontractuabarsexisted
whichwould preventthe creditorsfrom seekingo bring a petitionfor the
winding up of the Company.

Finally, the Companyalsocontendedhat,in anyeventthe Courtshouldnot
follow theprinciplein ReEmmadariastherewerea numberof jurisdictions
whereEmmadarhadbeenrejectedor not followed, includingAustralia,
MalaysiaandBermuda.

Held (ruling in favourof the majority shareholders)

0] Thejudgeacceptedhat,in theinterestsof judicial comity andcertainty,
ajudgeof first instanceshouldfollow a decisionof anotheijudgeof first
instance(Re Alibaba.com[2012] 1 CILR 272). However,that practice
would not be followed where he is convincedthat that judgmentwas
wrongly decided,evenin circumstancewhere the judgmentis long-
standingand personsaffairs have beenorderedby referenceto it (Re
SpectrunPlus[2004] 2 WLR 783).

(i) In the presentcase,the judge consideredthat Re China Milk was
wrongly decidedand shouldnot be followed. While the Law had been
revised since the decision in Banco Economico s.94(1)(a)was in
materiallythe sameform asit wasat thattime. Accordingly, therewas
no reasonwhy the rule in Re Emmadartwould not continueto apply.
Further, althoughthe Law was amendedo include s. 94(2) since the
decisionin Banco Economico it did not changemattersas it simply
provided statutory confirmation of the principle recognisedin Re
Emmadart where the articles of associationof a companyexpressly
authoriseits directorsto presenta winding up petition on its behalf,a
shareholdersesolutionauthorisinghemto do sowill notberequired.
Accordingly,upona properreadingof Ss94(1)(a)and94(2) of the Law,
which were clear and unambiguousthe Directors would only have
authority to causethe Companyto presenta petition where: (a) they
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have obtained a valid resolution of the Company's shareholders
sanctioningthemto do so or (b) thereis an expressprovision of the
Company'sarticles of associationpermitting the Directorsto so act
without the sanctionof the Company'sshareholders Moreover,s.94(2)
was applicableappliesto all companiesnot just to solventcompanies
(ChinaMilk notfollowed).

(iii) There was no significant distinction between Article 18 of the
Company'articlesof associatiorandthetermsof therelevantarticlesat
issuein ReEmmadartsuchthat Article 18 wasnot sufficiently broadas
to fall within theambitof s.94(2).

(iv) Although the decisionin Re Emmadartwas 'a remarkablyunpopular
decisiony the principles statedtherein and previously appliedin the
Caymanlslandswere left intact by the amendmentso the Law when
properly construedln thosecircumstanceghe judge consideredhat it
would bewrongto declineto applytherulein ReEmmadart

As no applicationwas made for substitution,it was determinedthat
therewasno needto considetthis argument.

(V) ThePetitionwasstruckout.

NCE and CAL

IN THE MATTER OF THE INTEGRA GROUP

CompanyLaw — valuation of sharevalue — managemenbuy-out— dissenting
shareholders’entitlement— appropriatemethodof sharevaluation — fair value
distinguishedfrom marketvalue

Grand Court CauseNo. FSD 92 of 2014
JonesJ
April 13th—17th and May 26th 2015

Legislation referred to

S.238Companies.aw (2013R)
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CyprusAnvil Mining Corpv Dickson(1986)8 BCLR 145
BrantInvestmenttd v KeepRitg1987)60 OR (2d) 737
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Weinbergev UOP Inc (1983)457A.2d 701

Authoritative works referred to

InternationalValuationStandards
InternationalFinancial ReportingStandards

Facts:

IntegraGroupLtd (‘the Company’)wasincorporatedn the Caymanislandson
15 March2004,andwasactivelyinvolvedasanoil field servicesproviderin the
Russianoil market. During the period2004to 2009,the Companyengagedn
an aggressiveacquisitionprogrammefo the point that, by 2009, it was one of
the leadingoil field serviceprovidersin the Russianmarket. However,from
2010,the Companybegandiversificationinto a wider rangeof serviceswithin
theoil market.

In 2013,it wasdecidedby membersof the Company’smanagementeamthat

they wishedto purchasehe balanceof sharesn the Companyin orderto take

control of the Company’sactivities. Pursuanto s. 238 of the Companied.aw

(2013Revision)(‘the Law"), anindependentppraisabf the value of the shares
was obtainedfrom DeutscheBank, which setthe value of the sharesat US$10
pershare.

A minority of shareholdergepresentingapproximatelyl7 per centof the share
value of the Company,objectedto the valuation provided by DeutscheBank.

The effect of the objection was that, pursuantto s. 238(9) of the Law, the
Companywasobligedto petitionthe Courtfor anassessmerf thefair valueof

theshares.

This caserepresentshe first suchinstancein the Caymanislandsin which the
Courtwasrequiredto assesshe fair value of sharespursuanto s. 238 of the
Law. The principalissueto be determinedvasthe appropriatanethodologyto
applyin determininghevalueof the shares.In doingso,the Courtheardexpert
evidenceas to the valuation of the sharesfrom both the Companyand the
dissentingshareholders.

Held (orderasfollows)

0] It wasnotedthatthe Law washeavily influencedin its drafting
by equivalentegislationin forcein CanadandDelaware. That
beingthe casethe Courtfoundthatrelevantjurisprudencdrom

22



AW

(ii)

(i)

(iv)

v)

Canadaand Delaware as to the valuation of sharesunder
provisions equivalentto s. 238 should be consideredhighly
persuasive.

Valuationis a fact-basedcassessmenndshouldbe determined
by the circumstancesof each individual case. However,
dissentingshareholdershould not considerthe processto be
one which will grant them a ‘bonus’, but simply a fair
assessmenbf the value of the sharesas at the date of
acquisition. While expertevidences of assistancéo the Court,
it is notbinding,andthefinal determinatioris to be madeby the
Court,with theassistancef theexperttestimony.

A distinctionwasto be drawnbetweerfmarket value’ and ‘fair
value'. TheLaw providesthatthe valueappliedis to be a ‘fair
value’, which is the estimatedprice that a willing party would
belikely to payfor the asset. Thisis a morebroadapproacho
valuation than ‘market value’, and in that respecttends to
marginallyfavourthedissentingshareholders.

After consideringthe different approachego valuationwhich
could be adoptedin the presentcase,it was acceptedhat the
appropriate methodology was that of the ‘market value
approach’. This approachconsidersnot only the value of the
specificsharesn questionon the openmarket—in this casethe
London Stock Exchange— but also the value of sharesof
companief a similar nature. The Court shouldnot however
rely exclusivelyon the marketvalue of the specific sharesas
this could be artificially inflated or deflated by extrinsic
circumstances.

In the presentcase whilst acceptinghe marketvalue approach
in principle, the specific detail of the expertevidenceadduced
by the dissenting shareholderswas not beyond criticism.

Therefore althoughthe approactwasacceptedihe Courtwould

apply its discretionin determiningthe value of the sharesat

US$11.7Qpershare.

In determininga fair rate of interestpayableby the Company,
pursuanto s. 238(11)of the Law, the fair and equitablemeans
of calculating interest was the mid-point between the
Company’scashreturnrate,andthe Company'shorrowingrate.
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Simon Conway and David Walker (as Joint Official Liquidators of
Weavering Macro Fixed Income Fund Limited) v Scandnaviska Enskilda
Banken AB (Publ)

Application by joint provisional liquidators to declare paymentsmadewith a
viewto a preferenceof one creditor over other creditors— controlling mind of
the company- redemptionproceedsecomeiability of the companyupon the
redemptiondate regardlessof graceperiodto pay redemptionproceedsn the
company'soffering circular — NAV affectedby fraud is not itself sufficient to
vitiate the NAV — commonlaw defencesnot available under statutory claim
unders.145

Grand Court CauseNo: FSD 0098/2014
Clifford J
December4th 2015
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Companywinding Up RulesOrder12 rule 2
CompaniegAmendment) aw 2007S.168
BankruptcylLaw (1997R) S.111(1)
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24



FIA Leveragedrund v Firefighters' RetirementSysteml August2012, CICA
AppealNo 6 of 2012

Primeo Fund (in official liquidation) v Michael Pearson as Additional
Liquidator of Herald Fund SPC(in official liquidation) FSD 27 of 2013,12th
June2015

Fairfield SentryLimitedv Migani [2014] UKPC 611
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Fund[2013]2 CILR 361
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In re SarflaxLtd [1979]Ch 592

ReCutts[1956] 1 WLR 728

In re Cohen[1924]2 Ch515
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4 EngLimitedv RogerHarper andothers[2009] EWHC 2633
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Lipkin Gormanv KarpnaleLtd [1991]2 AC 548

Niru Battery Manufacturing Companyv Milestone Trading Limited [2002]
EWHC 1425

Holmanv Johnson(1775)1 Cowp. 341 citedin Tinsleyv Milligan [1994] 1 AC
340

Authoritative works referred to

Sealy& Millman: AnnotatedGuideto thelnsolvencylegislation2015
GoodeCommercialaw 4" edition

Goode The Avoidance of Transactionsin Insolvency Proceedingsand
RestitutionaryDefences

Mr D Lord QCinstructedby Mr SFolpp for the Plaintiffs
Mr D Chivers QC instructedby Mr S Dawsonand Mr K McGiriele for the
Defendant
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Facts:

The Plaintiffs arethe Joint Official Liquidators(‘the JoLs’) of a CaymanFund,
WeaveringMacro Fixed IncomeFundLimited (‘the Company’). The Defendant
(SkandinaviskaEnskilda Banken AB (Publ) (‘SEB’) was an investorin the
Company.

The directorsof the Company(‘the Directors’) were StefanPetersor(*Stefan’)
andHansEkstrom(‘Hans’). MagnusPetersor{‘Magnus’), the brotherof Stefan
and step-sonof Hans, was a director of Weavering Capital (UK) Limited

(‘WCUK"), the Company'snvestmenimanager.Therehadbeenthreeprevious
setsof proceedingsnvolving mattersrelevantto theseproceedingshamely
proceedingsbrought by the JoLs against the Directors in Cayman (‘the
Directors'Proceedings’)proceedingsroughtby the administratorsof WCUK

againstMagnusandothersin Englandandcriminal proceeding®roughtagainst
Magnusin Englandin which Magnuswas convictedof fraud and sentencedo

imprisonment.

The Company'sprincipal investmentconsistedof interest rate swaps (‘the
Swaps’) pursuantto the terms of a standard ISDA Master Agreement
purportedlyenterednto by Hanson behalfof the Company(althoughhe denied
thatit borehis signaturewhich, basedon evidencepresentedn this case were
fictitious papertransactionsused by Magnusto presenta picture of a fund
showingsustainedyrowthin orderto attractandmaintaininvestors.

In the months prior to liquidation, the Company made three redemption
paymentsto SEB which were material to the proceedings;the first on 19
Decembef008(‘the First SEB RedemptiorPayment’) the seconcbn 2 January
2009 (‘the SecondSEB RedemptionPayment’)and the third on 11 February
2009 (‘the Third SEB RedemptionPayment’) (together‘the SEB Redemption
Payments’).

During October 2008, the Companyreceivedredemptionrequests,including
requestsrom SEB which were processean the 1 Decembei2008 Redemption
Date,for sharesvhoseNAV (netassetwalue)totaledUS$138.4million. On17
December2008 Magnusdirectedthe administratorto pay a selectnumberof
investorswho had redeemedheir sharesjncluding the First SEB Redemption
Payment.

By the endof Decembe2008,MagnusandWCUK soughtlegal adviceasthere
wasinsufficientcashto meetthefull Decemberedemptiordebt. Investorswere
informed that due to illiquidity of the marketsand the fact that the Fund had
receivedredemptiorrequestgor over30 percentof its NAV only 25 percentof
the remaining December2008 redemptiondebt would be paid but that the
balancewould be paid by the end of January. On 2 January2009,the Second
SEB Redemption Paymentwas made and the Company incurred further
redemptiorobligations.
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The Third SEB RedemptionPaymentin February2009resultedin paymentof
the entirety of sumsdueto SEB pursuanto its redemptiorrequests.However,
by then the Company had in excessof US$134 million in outstanding
redemptiorobligations,includingthe balanceof the Decembe2008redemption
debtin addition to the entirety of the Januaryand February2009 redemption
debt.

In the proceedings,the JoLs sought (i) a declarationthat the three SEB
RedemptiorPaymentsvereinvalid onthebasisthatthe paymentsveremadeby
the Companyat a time whenthe Companywasunableto paysits debtswith a
view to giving SEB a preferenceover othercreditors;and(ii) anorderthat SEB
returnthe paymentgplusinterest.

Preference Payments

S.145(1)of the Companied.aw (‘the Law’) providesthat everypaymentmade
by any companyin favourof any creditorat a time whenthe companyis unable
to payits debts(asprovedto the satisfactiorof the Court) with a view to giving
suchcreditora preferenceover othersshallbeinvalid if madewithin six months
immediatelyprecedinghe commencemertf liquidation.

The argumentas to whether the SEB Redemption Payments constituted
preferencgpaymentgocusedonfive keyissues:

1. Whethetthe Companydirectedthe paymentso be madeto SEB

Pursuanto the Company'srticlesof associatior{'the Articles), the redemption
processwas underthe control of the Board of Directors. The Board, could,
howeverdelegatehis powerto otherpersons.

The Companyarguedbasedn thetranscriptof the DirectorsProceedingshat
at all times Magnus and WCUK managedand controlled the Company as
evidencednter alia by: a) the lack of effective Board Meetings;b) the forgery
of Hans'signatureby Magnuson the 2005ISDA MasterAgreementandc) the
Directors’ lack of involvementin critical decisionmaking, including their non-
involvementin the redemptionprocessduring the last few monthsprior to the
liquidationof the Company.

SEBarguedhattherewasno delegatiorof boardauthorityto Magnusby thede
jure Directorsandfurther that the JoLsfailed to produceany evidencethatthe
Companyactingthroughits Boardauthorizedviagnusto choosewhich creditors
wouldreceiveredemptiorpayments.

2. Whetherthe Companywasunableto pay its debtsat the time of eachof the
SEBRedemptiofPayments

27



Thetestof inability to pay debtsunders.93(3)is oneof commerciainsolvency,
a so-calledcashflow test, ratherthan a balancesheettest. It is basedon a
company’'preseninability to pay debtsastheyfall due(FIA Leveraged-und).

The judge concludedhat he wassatisfiedthat the JoLsdischargedheir burden
of proving that on the datesof eachof the SEB RedemptionrPaymentghat the
Companywas unableto pay its debts. Nonethelessit was still necessaryo
resolvetwo legalissuegaisedon behalfof SEB:

First, SEB contendedhattherewereno redemptiordebtsthatthe Companywas
unableto payuntil the 30-daygraceperiodreferredto in the Company'offering
memorandum(‘the OM) had expired. Under the Articles, a redeeming
shareholdebecamea creditorfrom the Valuation Pointon the RedemptiorDay
and thus a provable debt was owed to the redeeminginvestor from the
RedemptionDay (StrategicTurnaround. However, SEB arguedthat because
the OM provided that redemptionpaymentsare ‘generally made within 30
calendar days after RedemptionDay, while redeemingshareholderdecame
creditorsof the Companyon the relevantRedemptiorDay, they did not become
currentbut, rather,only prospectivecreditorsasof thatdate.

The Companycounteredby referringto Lord Mance'sconclusionin Strategic
Turnaroundthat the RedemptionDate can be referencedas the dateon which
the RedemptiorPriceis crystallizedandfrom which the Priceis deemedo bea
liability of the Companyand thatthe 30-daygraceperiod hadno legal bearing
ontheliability which aroseonthatdate.

Second, SEB arguedthat the published NAVs were wrong on account of
Magnus’ fraud. The NAVs were not valuationsat all, or at leastnot binding
valuationsandthusnoneof the redeemingshareholderbecamecreditorsof the
Company so the Company was not insolvent when the SEB Redemption
Paymentsveremade. SEBfurtherarguedthatNAV will notbe bindingif there
is thereis: ‘someconduct...whicltan be imputedto the companywhich hasthe
effectof vitiating the contractwith its membergPrimed.

The Companycounteredn arguingthat the Privy Counselin Fairfield Sentry
heldthatthe NAV pershareon which the RedemptiorPriceis to be basedmust
be the one determinedby the Directors at the time, whether or not the
determinationwascorrectlyassessedThe Companyalsorelied on the decision
in DD Growth, a casewhereNAV wasgrosslyoverstatedasa resultof fraudin
circumstancesimilar to the Swapsin this case wherethe Chief Justicedid not
suggesthatthattheredeemersyhoseredemptiorentitiementwvascalculatedbn
overstatedNAV, were not creditorsfor that sum or that the fund was not
insolventfor thatreason.

3. Whetherthe SEBRedemptioiPaymentsveremadewith a viewto preferring

SEBovertheothercreditors
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Englishauthoritieson the previouslysimilar regimesetoutin in s.3200f the UK
CompaniesAct 1948 apply to the law of fraudulentpreferencesn Cayman
Islandslaw as evidencedby the Chief Justice’'sextensivereliance upon the
Houseof Lords decisionin Re Cutts when he proclaimedthe principlesto be
applied(in DD Growth):

@ ‘the onusis on the personalleging a fraudulentpreferenceto
prove that the payment was made with the intention of
preferringthe payeeoverhis othercreditors;

(i) the Court may draw the inferenceof an intentionfrom all the
factsof thecaseand
(iii) intention must be the principal or dominantintentionalthough

there might be avalid distinction between anintention and
motivefor thatintention.’

The Companyarguedthatthe absencef any directevidencefrom the debtorof

an intentionto preferis by no meansfatal (In re Coher) andthat intentionis

objectivein that ‘a manis takento intend the necessarconsequencesf his
action (ReMC BaconlLtd): if paymentwas madeat a time whenthe person
orchestratinghe paymentknew that the companywas unableto pay its debts
(for examplejf he knewthat liquidation waslikely or eveninevitable)then,in

the absenceof any other explanationfor the payment(such as pressure)the
necessarjntentionto prefershouldbeinferredobjectively.

SEBarguedhatthelaw requiresproof that paymentsveremade'with aview to
giving a preference’which requiresmore than the fact that there hasbeena
preferencéut alsothe stateof the mind of the persorwho madeit (Huntingand
Pea).

4. Availability of a defenceof voidablepreferencencluding changeof position

SEB arguedthat s.145 doesnot provide a statutoryremedyif a paymentis
provedto be preferential. As such,the JoLscould only recovera paymentby
seekingrestitutionbasedon commonlaw principlesof unjustenrichmentRose
and4 Engl Limited) which would thenbe subjectto commonlaw defencesuch
aschangeof position(CharlesTerenceEstate$. SEBarguedthatbecausé had
paid away the redemptionproceeddo its investors,it wasno betteroff thanit
wasbeforeit receivedthe paymentof suchproceedsr alternativelythatit had
changedts positionin goodfaith, in relianceon the receiptof the redemption
proceeds.

5. Whether,for illegality and public policy reasons the claim shouldnot be
allowed

SEB arguedthatif the Courtdeterminedhat Magnuswasthe controlling mind

of the Companysuchthat his knowledgeand intentionsmust be imputedto it,
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then the JoLs' claims failed on illegality and public policy groundson the
fundamentaprinciple thata courtwill notlendits aid to a litigant whosecause
of actionis foundedon anillegal act (Holmanv Johnsoi. SEB arguedthat it

would be repugnantto found an action on an allegationthat the proceedsof

fraud should have beendivided pari passubetweenthe beneficiariesof the
fraud.

SEBalsoarguedthatthe JoLscould not sueon behalfof creditorswhoseclaims
werebasedon the fraudulentNAV.  If the NAV wasnot setasideby virtue of
the fraud, thentherewasno evidencethat the Company'smembersratherthan
theunpaidredeemingreditors would benefit.

The Companyarguecthatit did not rely on Magnus'fraud to foundtheir claim,
but rather, relied on the redemptioncontractswhich gave rise to the legal
liability andevenif Magnus'knowledgewasimputedto the Companyfor the
purpose®f theredemptiorcontractsauthorityexistedthatit would be perfectly
possiblefor a companyto rely on attribution of a person'sknowledgefor one
purposewhilst disclaiming attribution of that same person'sknowledge for
anothempurposgJetivg.

The Companyfurtherarguedthat, contraryto whathadbeensuggestetby SEB,
the JoLs were not seekingto divide the proceedsof a fraud equally between
creditorswho were beneficiariesof the fraud, but soughtto ensurethat all
creditorswould shareequallyon the properbasisof pari passudistribution.

Held (finding for the Applicants)

0] The Directors, in effect, delegatedauthority in relation to
redemptionpaymentso Magnusand as suchhe actedasa de
facto director of the Companyandwasthe controlling mind of
the Companyin makingsuchpayments.

(i) The thirty day grace period had no bearing on the material
position of solvency for the purposeof the claims in these
proceedings.

(iii) ThefactthatNAV is affectedby fraudis not by itself sufficient
to vitiate the NAV (Fairfield Sentryand Primeofollowed) and
the JoLsdischargedheir burdenof proving that on eachof the
datesof the SEB RedemptionPayments,the Companywas
unableto payits debts.

(iv) The SEBRedemptiorPaymentsvereall madein the knowledge
on the part of Magnusthat the Companywas unableto pay its
debtsandthe JoLs provedto the satisfactionof the Court that

the paymentswere madewith the intention of preferring SEB
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over other creditors whose debts existed at the date of each
paymento SEB.

(iv) Commonlaw defencesrenot availableundera statutoryclaim
unders.145andthereis no discretionof the Courtto makeany
otherorder.

(v) If a creditoris paid out of turn, suchthat thereis a preference
within the meaningof s.145(1)thenthe expectedconsequence
will bealiability to makerepayment.Publicpolicy in this case
supportedecoveryandassuchthe NAV hadto standto allow
recoveryof redemptiorpaymentsnadein accordancevith it.

(vi) Eachof the SEB Redemption®aymentsvasfoundinvalid and
the judge ordered SEB to repay the total sums plus interest
pursuanto s.340f theJudicaturd.aw (2013Revision).

NCE

DD Growth Premium 2X Fund (In Official Liquidation) v RMF
Market Neutral Strategies (Master) Limited [2015 (2 CILR 141]

Companies—shares—redemption—payments out of shaesrpum in
order to redeem company’s own shares not ‘paymaeuttaf capital
under Companies Law (2007 Revision), s.37(5)(b)—pamy therefore
not required to be solvent prior to making such pagnts (as required
by s.37(6)(a))—s.34 strongly indicates that suclypeents not to be
considered as “out of capital,” and no express worg to contrary in
s.37

Court of Appeal CauseNo: CICA 24/2014
Martin, Field and MosesJAA
November20th 2015

Leqislation referred to

Ss34 and37 of the Companied.aw (2007R)

Mr P McMasterQC andMr J Sneador the Appellant
Mr P SmithandMr B Hobdenfor the Respondent
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Facts:

DD Growth Premium2X Fund(In Official Liquidation)(the ‘Appellant’)

was incorporatedin the Caymanlislandson 2nd February2007 as an
exemptedcompanywhich set out to carry on businessas a private
investmentfund. On 29th May 2009, the Appellantwas put into official

liquidation. RMF MarketNeutralStrategiegfMaster)Limited (RMF) was
incorporatedn the Caymanislandson 12" March 2001andoperatessa
fund of hedgefunds. RMF heldredeemablsharesn the Appellant.

The Appellant contactedRMF and demandedrepaymentof particular
redemptionproceedspaid to RMF. RMF commencedoroceedingsby

way of originatingsummongdatedFebruary21st2011)which soughta

declarationthat it wasnot requiredto repaysuchfundsto the Apeellant.
The issue camebefore Smellie CJ in the Grand Court from 24" -26th
September2014 and judgmentwas handeddown on 17th November
2014. The Appellant subsequentlyappealedagainstthe judgment of

SmellieCJ.

This caseconcerneda complexissueof statutoryconstruction,namely
whethera paymentby a companyout of sharepremiumto redeeman
investor’sredeemablsharesconstitutech paymentut of ‘capital’ for the

purpose®f s.37(6)(a)Companiedaw (2007Revision).

S.37(6)(aktates:

‘A paymenbut of capital by a companyfor theredemptioror purchaseof
its own sharesis not lawful unlessimmediatelyfollowing the date on
which the paymentout of capital is proposedto be madethe company
shall be able to pay its debtsas theyfall duein the ordinary courseof
business.’

Further,Ss.37(5)(apand(b) state:

‘(@)  Subjectto this section,a companylimited by sharesor limited by
guaranteeand havinga sharecapital may, if so authorisedby its
articles of association, make a paymentin respect of the
redemptioror purchaseof its ownsharesotherwisethanout of its
profits or the proceedf a freshissueof shares.
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(b) Referencem subsectiong6) to (9) to paymentut of capital are,
subjectto paragraph (f), referencesto any paymentso made,
whetheror notit wouldberegardedapart from this subsectioras
a paymenbutof capital.’

Grand Court Decision

The primary argumentmadeby the Appellantsin the Grand Court was
that the redemptionproceedgaid to RMF shouldbe clawedbackunder
s.37(6)(a)becausehey constitutedpaymentsout of capitalastheywere
paid out of the sharepremiumaccountwhenthe Appellantwasinsolvent.
SmellieCJdisagreedvith thisreasoning.

The Chief Justicearguedthatif companiesvereto treatall redemptions
of sharesas paymentsout of capital that would result in unintended
consequencedecausein the event of insolvency any redemption
proceedgpaid would be subjectto claw back. Smellie CJ reasonedhat
the power of the fund to suspendredemptions offered sufficient
protection.

The Chief Justicethen consideredhe law relatingto paymentdrom the
sharepremiumaccountin moredetail. This is substantiallycoveredby
s.34which states:

‘(1) Wherea companyissuessharesat a premium,whetherfor cashor
otherwise,a sum equal to the aggregateamount of the value of the
premiumson thosesharesshall be transferredto an accountcalled ‘the
share premium account’. Where a company issues shares without
nominalor par value,the considerationreceivedshall be paid up share
capital of thecompany.

(2) Thesharepremiumaccountmaybe appliedby the companysubjectto
the provisions,if any, of its memorandunor articles of associationin
suchmannerasthe companymay,from timeto time, determindancluding,
butwithoutlimitation—

@) payingdistributionsor dividendso members;

(b) paying up unissuedshares of the companyto be issued to
memberasfully paid bonusshares;

(c) anymannerprovidedin section37;

(d)  writing off the preliminaryexpensesf the company;

(e)  writing off theexpensesf, or thecommissiorpaid or discount
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(f)

allowedon, anyissueof sharesor debenturesf thecompanyand
providing for the premiumpayableon redemptionor purchaseof
any sharesor debenturesof the company: Provided that no
distribution or dividendmay be paid to membersut of the share
premiumaccountunlessimmediatelyfollowing the dateon which
the distribution or dividendis proposedto be paid, the company
shall be able to pay its debtsas they fall due in the ordinary
courseof businessandthe companyandanydirector or manager
thereof who knowingly and willfully authorisesor permits any
distribution or dividend to be paid in contravention of the
foregoingprovisionis guilty of an offenceand liable on summary
conviction to a fine of fifteen thousand dollars and to
imprisonmentor fiveyears.’

Smellie CJ notedthat unders.34(1),shareswith a nominal value were
consideregart of acompany’scapitalanddid not form part of the share
premiumaccount. Therefore,by analogySmellie CJ reasonedhat asa
generalrule, the share premium accountdid not constitute part of a
company'scapital.

The Chief Justiceassertedhat s.34(2) supportedthis position for two
reasons:

1. Under s.34(2)(f), the share premium accountcould be usedto

cover paymentsdue on redemption proceeds(amongst other
things);

. The only sub-categornof payment/expens@ s.34(2)which was

subjectto asolvencyrequirementvasthe paymentf dividendsor
distributionsunders.34(2)(a). On thatbasis,it wasreasonedhat
the other sub-categoriesf payment/expensi s.34(2)were not
subjectto asolvencyrequirement.

Smellie CJ concludedtherefore that the share premium did not
constitute‘capital’ and that as a result, paymentsmade out of the
sharepremiumaccountto coverthe paymentof redemptionrequests
did not comewithin theambitof the prohibitionon the useof ‘capital’
for the paymentof redemptiorproceedsinders.37(6)(a).

FurthermoreSmellieCJarguedhatsucha positionwassupportedy
later amendmentgo s.34 which expresslystatedthat the usageof
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sharepremiumfor the purposesf paymentof redemptionproceeds
did not constitutea usageof capital. Hansardreportsrelatingto later
amendmentgo the CompaniesLaw (2007 Revision)were cited in
supportof this position.

Held (orderasfollows)

()

(ii)

(i)

The Chief Justicehad beenwrong to useamendmentso
the Companied.aw subsequertb the 2007revisionandto
consultHansardasatool for aidingin the interpretatiorof
thelaw. The useof Hansardvasmisconceivedecauset
concerned legislation which sought to amend the
CompaniesLaw after the 2007 Revsion. The usageof
Hansardwas also inappropriateas the Chief Justicehad
sought it out on his own volition after the close of
submissions.

Neverthelessthe Chief Justice’sanalysisof s. 34 was
substantivelycorrect. As s.34(1)providedthatshareswith
a nominal value were consideredpart of a company’s
capital,by way of analogythe sharepremiumaccountdid
not form part of the capital of a company. Great
importance was to be placed on the fact that under
s.34(2)(f), the sharepremium accountcould be usedto
cover paymentsdue on redemption proceeds(amongst
other things). The languageused (‘providing for’) in
s.34(2)(f) gave the provision a broad applicationbeyond
simply makingan accountingprovisionfor the paymentin
future but also the actual payment out of the share
premium account. Furthermore,the fact that only the
payment of dividends or distributions under s.34(2)(a)
weresubjectto the solvencydemonstratethefollowing:

‘Thus, s.34(2) strongly suggeststhat it was not the

legislative intention that paymentsby a companyout of

sharepremiumin respecof the redemptioror purchaseof

its own shareswere to be swept into the extended
definition of capital containedin s.37(5)(b)and thereby
madesubjectto the solvencyrequirementn s.37(6)(a).’

It was not accepted(as argued by Counsel for the
Appellant) that if paymentsfrom the share premium
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(iv)

v)

(Vi)

accountfor the paymentof redemptionproceedsdid not
constitute a paymentfrom ‘capital’, due to s.37(5), it
would be an unworkablesituationbecauseherewould be
nothingto subtractfrom the total of availableprofits and
the proceed®f anyfreshissueof shares.Not only would
this be inconsistentwith the above-favouredconstruction
of s.34(supportedby Ss37(3) (e) and (f)), but therewas,
further, insufficient legislative intention to demonstrate
that the intendedeffect of s.37(5)(b)wasto characterise
paymentanadeout of sharepremiumto coverredemption
paymentsasbeingout of ‘capital’.

Accordingly, paymentsout of a company’ssharepremium
accountin relationto redemptionrequestdor redeemable
shareddid not amountto paymentsout of capital’ for the
purposesof s.37(5)(b) CompaniesLaw (2007 Revision).
Therefore, the solvency requirement (specified in
s.37(6)(a))did not apply. This position was strengthened
by s.34which providedthat paymentsout of a company’s
share premium accountdid not constitute paymentsof
capital. In particular,the fact that s.34(1) specifiedthat
shareswithout nominalvaluewereto be treatedas capital
indicatedthat, generallyspeaking,sharepremiumshould
not be treatedascapital. Furthermores.34(2)(f)expressly
provided that share premium (but not capital) could be
used to satisfy redemption requests in relation to
redeemableshares Ultimately, the extentof the solvency
requirementsetoutin s.34(2)only requireda companyto
be solvent when making paymentsout of the share
premiumaccountin scenariogelatingto the paymentof
distributionsor dividends.

S.37(5)(c)did not shedany light on the issueof whether
paymentsout of the sharepremiumaccountwould indeed
by characteriseds being sourcedfrom capital becauset
solelyconcernegbaymentut of capital.

It was notedthat it was commoncommercialpracticeto
issueredeemablesharesin many Caymanlslands open-
endedinvestmentcompaniesand this had beenkept in
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mind wheninterpretingss.34ands.37. This, howeverhad
led the Court below to incorrectly opine that investorsin
Caymanislandsfundswould not havean expectatiorthat
they would alwaysbe ableto submitredemptionrequests
and receive the redemptionproceedswhen the relevant
fund suffered financial difficulties due to certain
mechanismsuchasthe ability of the fund’s managerso
suspendedemptions.
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CONTRACT LAW

Dr Stephen Gay v Mr. Marlon Collins

Loan — duress- presumptionof advancement

Grand Court CauseNo: G0086/2014
PantonJ
September7th and 9th 2015

Case referred to

Seldonv Davidson[1968] 1 WLR 1083

Mr C Flanaganfor the Plaintiff
Mr D Bradyfor the Defendant

Facts:

The Plaintiff and the Defendant were friends, and shared the Plaintiff's
apartment. The Defendantdid not pay the Plaintiff in respectof this
arrangement.The Defendantmovedout of the apartmentandthe Plaintiff lent
the DefendantCl$130,983.69during the period April 2005-May 2012. A
documentsignedby both partieson 12" May 2012 reflectedthe natureof the
oral agreementbetweenthe parties, and containeda term which statedthat
monthly repaymentsvould commenceon 1st August 2012, and continueuntil
the outstandingamountwasrepaid.The Defendanfailed to honourthe termsof
the agreementwith the result that the Plaintiff made a formal demandfor
repaymenbn 14thMay 2014.Proceedingsverecommencedor recoveryof the
debton 5th June2014in which the Plaintiff claimedthe sumof CI1$130,983.69,
pre-judgmeninterest,post-judgmeninterestand costs. The Defendantargued
that he had signedthe agreementinderduressandwithout taking legal advice.
The Defendanfurtherarguedthathe hadadvancedC1$33,000to the Plaintiff in
aneffort to helphim whenhewasexperiencindinancialdifficulties; this money
wassaidto be given overin anticipationof a loanthatdid not materialise.The
sums that the Defendantreceivedfrom the Plaintiff were, accordingto the
Defendant, part of the expressiorof brotherhoodthat existedbetweenthem.’
Moreover, the Defendantarguedthat he had never given the Plaintiff any
assurancéhathewould repaythe sumsof moneyandthattherewasno intention
to enterinto legal relations. The Defendantacceptedhat he had receivedthe
monies, but statedthat they were not given as loans. He arguedthat he had
signedthe documeniut of frustrationandangerwith the Plaintiff, andfelt that
the Plaintiff hadabusecim.
Held (finding for the Plaintiff)
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(i)

(ii)

(i)

(iv)

v)

Theburdenof proofin all theaboveissuedieswith the
Defendant.

The Defendantwasrequiredto demonstrateéhat he was under
duresdn orderto negateheeffectof thedocument.

Seldorv Davidsonconfirmsthatwheremoneyhaspassedhere

is prima facie an obligationto repaythe money,in the absence
of the presumptiorof advancement.

Duressinvolves a degreeof compulsionandfear exertedon a
persontherebycausingthat personto actin a mannerin which
he would not have otherwisedone. Thereis requiredto be a
fear of personalsuffering, either actual or threatened.The
personcausingthe suffering or fear musthaveactedillegally.
This wasnot the casehere. The Defendantwasan accountant
of 18 years’ standingwho had signed a documentwithout
protest.Therewasnothingto invalidatethedocument.

The Defendantvasrequiredto honourhis obligation.
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CRIMINAL PROCEDURE

In The Matter of an Application for a Variation of a Restraint Order
Pursuant to Section 46 of the Proceeds of Crime La{2014)
In The Matter of Brian De Wit and Others

Proceedsf Crime Law 2014 - restraint order—requirementsand procedures
for applying for a restraint order — variation of restraint order - testto be
appliedfor grant and continuation of restrain order.

Grand Court CauseNo: POCL 8 OF 2014
Williams J
June 8th 2015

Leqislation referred to

Proceedsf CrimeLaw (2014R)

Cases referred to

Comptonv CPS[2002] EWCA Civ. 1720

Windsorandothersv R[2011] EWCA Crim 143

ReAJandDJ (unreportedCA, 9th Decembed 992)

Jenningsy CPS[2005]4 All ER391

Ghaniv Joneq1969] 3 All ER1700

Ministry of National Defence Republicof China v Wangand others(G276/13
unreported13thJune2014)

InterouteTelecommunication@JK) Ltd v FashionGossipLtd (1999)TLR 762
Director of the (Admin)AssetRecovenAgency Singh[2004] EWHC 2335

Authoritative works referred to

Trevor Millington and Mark Willians, Proceed®f Crime— Law andPracticeof
RestraintConfiscationCondemnatiorand Forfeiture,2nd Edition

Mr N Dixey& Mr C. Flanaganfor the Applicant
Ms T Salako,Crown Counsefor the Director of Public Prosecutions

Facts:

On the 17" October2014, Quin J grantedex parte a restraintorder pursuanto

S.46 of the Proceedsof Crime Law 2014 in relationto a numberof named

individualsincluding the applicant.The order containeddetailsof a numberof

accountsbutdid not, atthetime of theoriginal grant,detailtheaccountwhichis
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the subjectmatterof this variation application,namelyan accountheld by the
Applicantat RBC Dominion SecuritiesGlobal Ltd. On 13th January2015,Quin
J renewedthe restraintorder, this time specifically restrainingthe Applicant’s
relevantaccountwith RBC Dominion SecuritiesGlobalLtd.

At the hearingon the 17" October,Quin J considereche supportingaffidavit
swornonthe 17th October2014.Theaffidavit exhibitedthe unsealedndictment
in the US District Court EasterrDistrict of New York. Theindictmentincluded
anallegationagainstthe Applicant of conspiracyto commit securitiedraud and
moneylaundering.The contentof the affidavit in supportof the restraintorder
wasprimarily areproductiorof the contentof theindictment.

The Office of the DPP hadundertakerto serveeachDefendantwith a copy of
the original ex parterestrainingorderandsupportingaffidavit within sevendays
of the order being made,howeverthat order was not servedon the Applicant.
The Applicantbecameawareof the orderwhenhe providedRBC Cayman(‘the
bank’) with wire instructionsfor the fundsin the RBC accountto be sentto his
bankin Canadaasthe Applicant and his wife wererelocatingbackto Canada.
Onthe 30th DecembeR014,the banknotified the Applicantthatit hadreceived
a restrainingorder againstthe Applicant’s accountand that this meantthat the
fundscouldnotbewired out. A copyof therestrainingorderwasprovidedto the
Applicantby the Bankon 6th January2015.

At the hearingof the applicationto renewthe restraintorderon the 13" January
2015,Quin J readthe affidavit of anofficer in the caseswornon the 7" January
2015, which included at paragraphl2(b) an allegationthat the Applicant had
attemptedo liquidate the assetof the RBC accountby transferringthemto a
bankaccountn Panam&City, Panamalt waslaterconcededy Crown Counsel
thatthe officer hadbeenwrongto statethis in his affidavit andthatit mayhave
createdanincorrectimpressionn Quin J's mind thatthe Applicant intendedto
dissipatethe fundsto Panamaatherthanto Canadavherehe wasnow resident.
The officer’s affidavit alsowrongly indicatedthatthe Applicanthadbeengiven
noticeof theinter partesrenewalhearing.

What was not before Quin J at the renewal hearing was the judgment of

Benjamin CJ, sitting in the SupremeCourt of Belize, dated 10th November
2014, discharginga restraintorder madeby him on the 24th Septembef014.
Therestraintorderhadbeenobtainedby the Belize FinanciallnvestigationUnit

following a requestby the US Departmentof Justiceunderthe Mutual Legal
Assistanceand CooperationAct in Belize. The proceedingsn Belize hadbeen
groundedon the same US indictment that groundedthe investigation and
applicationfor a restraintorderin theseproceedingsn the CaymanCourt. The
Defendantsin the Belize proceedingswere also the Defendantsin the
proceedingdeforethe CaymanCourt. Crown Counselinformedthe Court that
she had only becomeaware of the Belize judgmentwhen she receivedthe
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Affidavit of the Applicant swornon the 20th May 2015in theseproceedings.
Crown Counselconcededhatif shehadbeenawareof the Belize Judgmenit
would havebeenprovidedby herto Quin J*asthatis the Crown'sobligation!

On the 13th JanuaryQuin J renewedthe restraintorderwith an expiry dateof
14th April 2015.The Orderwasrenewecdby Quin J on the 10th April 2015with
anexpiry dateof the28th April 2015.

Onthe 28th April 2015,anapplicationfor furtherrenewalcamebeforeMettyear
J (actg). The Order was renewedwith an expiry dateof 28th May 2015. The
affidavit of the officer in the case,sworn 28th April 2015, in supportof the
renewal of the restraint order, contained details of the Cayman Islands
investigationby referenceback to the US indictment. Crown Counseldid not
seekto makeany detailedsubmissionsn relationto the paragraphreferringto
the Applicant and concededthat the Crown’s application for renewal was
primarily basedon the information extractedfrom the US indictment and
replicatedn thevariousaffidavits.

In the presentproceedingsthe Applicants soughta limited variation of the
restraintorder extendedby MettyearJ (actg) on the 28th April, to havethe
prohibition in respectof the Applicant's RBC accountlifted. In reality, as
recognizedoy Williams J, this was an applicationto dischargethe part of the
orderwhich relatedto the Applicant. The Applicant’s groundswere: (a) that
therewas no evidenceto justify the granting/maintainingf the order; (b) that
therewas materialnon-disclosureand proceduralflaws in obtainingthe order;
and (c) that there had beenunduedelay in chargingthe Applicant with any
offences.

The Crown, on behalfof the FinancialCrimesUnit, opposedhe applicationto
varytherestraintorderandsoughta threemonthrenewalof the order.

Held (discharginghepartof theorderrelatingto the Applicant,and,in the
absencef any applicationby any of the partiesto dischargeor vary the
partsof the orderwhich had not beenvaried or dischargedgrantinga
limited extensiorof theorderto 4pmonthe 6" July 2015)

() Thetestfor obtainingandrenewinga RestraintOrderunderthe
Proceedof Crime Law is the sameas on an applicationfor a
civil freezingorder,namelythata goodarguablecasehasbeen
establishedthat the Defendanthas benefited from criminal
conductand that he hasan interestin the assetdn relationto
whichtheapplicationis made (Comptorv CPSapplied.)
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(ii)

(i)

(@)

(b)

(©)

(d)

(e)

()

In the absenceof rulesin the Caymanlslandssetting out the
proceduresor applyingfor restraintordersunderthe Proceeds
of Crime Law, and the absenceof statutory requirements
relating to the contentof any affidavit in supportof suchan
application, guidancecanbe derivedfrom both Part59.1 of the
Criminal ProcedureRulesEnglandandWalesandthe statutory
requirementin s.39(2)of the Money-Launderingind Terrorism
(Prevention)Act 2008 which had underpinnedhe approachof
Benjamin CJ in the Supreme Court of Belize judgment
consideredin this application. The type of details one might
expectthe Crown to set out in a supportingaffidavit when
seeking to satisfy the Court that one of the necessary
preconditionsof makinga restraintorderhavebeenmetinclude,
butarenotlimited to:

detailsof the crime for which a personis beinginvestigatedand
thegrounddor believingthathe hascommittedthe offence;

a descriptionof the propertyin respectof which the orderis
sought;

the nameand addressof the personwho is believedto be in
possessionf theproperty;

thegrounddfor the beliefthatthe propertyis taintedpropertyin
relation to the offence or that the accusedderived a benefit
directly or indirectly from the commissiorof the offence;

the groundsfor the belief that a forfeiture orderor a pecuniary
penaltyordermaybe or is likely to bemade in respecif the

property;

detail regardingany risk of dissipationof assetqapplying Re
AJ and DJ) whilst acceptinghatthereis no requiremensetout
in the Proceedsof Crime Law requiring the Applicant for a
restraintorderto establishasa conditionprecedento obtaining
anorderthatthereexistsarisk of dissipationof assets.

Therewasno cogentevidencebeforethe Courtin supportof the
statementsn the affidavits that therewere reasonablerounds
to believe that the Applicant’s ‘association, behaviour and
admissions which ‘identify the companiesas being usedas a
vehicleto launderthe proceedsof crime or that the Applicant
has benefittedfrom criminal conduct. The disclosedmaterial
and evidence presentedto the Court arising out of the six
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DBR

(iv)

(v)

months’ Caymaninvestigationaddedlittle to the contentof the
US indictmentsuchthat the Court was unableto determineon
its own whetherthe conclusionf the Crownwerecogent.The
evidenceand material before the Court was not sufficient to
satisfythe Courtthata goodarguablecasehadbeenestablished
by the Crownandthattherewasreasonableauseo believethat
the Defendanhadbenefittedrom criminal conduct.

The greaterthe period of time since making of the initial
restraintorder,the greaterthe expectatiorof the Courtthatthere
shouldbe more evidenceforthcomingindependenof repeating
the content of the US Indictment. A restraint order is a
Draconianorder asit seriouslyinterfereswith the Applicant’s
rights to dealwith his property. The purposeof s.46(4)of the
Proceedsf Crime Law is to ensurethat investigatingofficers
pursueany investigationdiligently. Suspicionis whatleadsto a
restraintorderin thefirst place,butit shouldnot be a groundfor
extendingit beyonda periodthat may be viewedasreasonable
without chargesbeing laid. (Applying Ghani v Jones.)The
Crown shouldprovide the Court with a valid reasonasto why
the investigationhas not led to any chargesbeing broughtto
date and with sufficient information to assistthe Court to
determine whether the investigation is being conductedor
progresseth adiligentfashion.

The Crown is requiredto give full and frank disclosureof all
materialfacts.This includesanyweaknesses its caseof which
it is awareand any information that might be favourableto a
DefendantA seriousfailure by the Crown to comply with this
duty may resultin an order beingdischargedThat being said,
the public interestin restraintand confiscationof the proceeds
of crime mean that the Court should be careful before
dischargingarestraintorderjust becaus¢herehasbeena failure
to give full andfrank disclosurelf a hearingtakesplacein the
absenceof the Defendantijt is good practicefor the Crown to
ensurea full noteis takenandservedon the Defendantogether
with theorderandthe supportingevidencgapplyinginteroute

TelecommunicationdJK) Ltd v FashionGossipLtd; Director
of the Assetd®RecoveryAgency Singl).
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Edin McArthur Myles v The Queen

Sentencing- alternativesentencinglaw (2008R) section4(C)(vii) —immediate
custodial sentence- abuse of a position of trust, obtaining a pecuniary
advantagdoy deception;obtaining propertyby deception

Court of Appeal CACR 021/2014;IND 70/12
Martin Field and MosesJAA
November3™ 2015

Leqislation referred to

AlternativeSentencind.aw (2008R)

Cases referred to

Rv Barrick (1985)81 Cr. App.R. 78
Rv Scott& Rv Fyne[2007]CILR 175

MichaelDuckQC & ClydeAllenfor the Appellant
Patrick Moran, DeputyDPP for the Director of Public Prosecutions

Facts:

The Appellantwasconvictedof four countsof obtaininga pecuniaryadvantage
by deceptiomandthreecountsof obtainingpropertyby deceptionyeceivingsix
months imprisonment for each count to run concurrently and to pay
compensatioto threevictims.

The Appellant was an insuranceagent for Derek Bogle Insurance Deputy

Director of the Board of the National HousingDevelopmentTrust (NDHT) and

amemberof the NDHT's LoansCommitteeBoard. The Appellant hadsigned

anagreemento abideby a codeof conductwhich includeda provision thathe

would not usehis office for personabain.

The Appellant obtained details of loan applicants whom he contacted,
dishonestlyand falsely representingthat they had to obtain life insurance
immediately, rather than waiting to seeif their applicationswere successful.
The Appellantthensoldthreesuchapplicantdife insurancerom which he was

to, andin oneinstancedid, receivecommission.

The trial judge was required under the Alternative SentencingLaw (2008
Revision)s.4(C)(vii) to consideiif therehadbeenanabuseof a positionof trust
in consideringsentence.Thetrial judge consideredhattherehadbeen,despite
the Appellantneitherbeingemployedby the NHDT nor Government. This was
due to the Appellant having obligationsto the public which involved a high
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degreeof publictrust. Further,thatthe Appellant'sentitlementto commissions
was dependentupon applications being successful. Thus a bias, or the
appearancef biaswas createdleadingto an egregiousbreachof the code of
conductsignedby the Appellantfor whomtherewasalsoa definite conflict of
interest.

A custodialsentencavas passedn the Appellanton the basisof the needfor

generaldeterrencegiven the proliferation of Governmentcommittees,boards
and tribunals populatedby membersof the community, irrespectiveof the
Appellant'sageandpreviousgoodcharacter.

The Appellantappealedagainsthis custodialsentenceon the basisthat: a) the
casewas exceptional (R v Barrick;, R v Scott& R v Fyng; b) given the
Appellant’'spreviousgoodcharacterg) thelow sumspaid by thevictims; d) that
there had beenno gain given the policies were cancelled;e) the Appellant
compensatethe victims in full; andthatf) the Appellantsubsequentlyost his
licenseto practicein the insuranceindustry and had lost his reputationin the
community.

Held (appealdismissed)
The sentenceavas neitherwrong in principle, nor manifestlyexcessive.
The trial judge was entitled to passan immediate custodial sentence

given thatthe Appellantwasin seriousbreachof a public trust, rightly
describedy thetrial judgeasan‘egregiousbreach’.

MCR
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Raziel Omar Jeffers v The Queen

Murder — judicial summing up — role of the Judge in summing up and
directing the jury

Court of Appeal Crim App No. 6 of 2014;IND 60/10
Sir GeorgeNewman,JA
July 24" 2015

Mr Brian O'Neill QC instructedby Fiona Robertsorof Samsor& McGrath for
the Appellant
Mr AndrewRadcliffe QC instructedby Tricia Hutchinson,DeputyDPP for the
Respondent

Facts:

TheAEpeIIantwasconvictedbyjury of themurderof the victim, DamionMing,

on 25" March 2010. Therewas evidencethat the assailanteft the sceneon a
bicycle. Therewasalsoevidencehattwo menwereatthe sceneandhadleft in

avehicle. Thetwo men,it wasarguedmay eitherhavebeenthe soleprincipals
to thecrime, or wereaccessorie® the crime perpetratedyy the Appellant. The
victim hadbeenshotseveratimes,two shotsbeingthe primary cause®f death.
Therewassomedisputeasto the natureof the eventshatunfoldedat thetime of
thekilling with respecto the orderof the shotsfired.

The Crown allegedthat the Appellanthada motive to kill the victim in thathe
believedthat the victim had entereda relationshipwith his ex-partnerMeagan
Martinez(‘MM’). MM gaveevidencethat the Appellanthad confessedo her
thathe hadcommittedthe offence,suchevidencecorrespondingo the sequence
of events (and the shots fired) as was supportedby the testimony of a
pathologist Furthermore the detail of the evidenceprovidedby MM wassuch
thatit wasargued(asshehadnot being presentat the sceng thatit could only
have been provided to her by the killer . These details included the type of
weaponthathadbeenused the useof abicycle,andthe sequencef shotsfired.
The Crown argued that this supported the veracity of MM ’s claim that the
Appellanthadconfessedo her. The defencecounteredhattheinformationmay
havebeenrelayedto her by anotherparty who waspresentat the addressat the
time whenthe murdertook place. Telephonecell sitedataevidencehadbeen
usedwhich placedthe Appellantin the vicinity of thekilling atthe time that it
took place. The Appellant contendedthat he was nearby, but was not the
assailantand his alternative accountof his movementsand activity was also
supportedy thecell sitedata.

The Appellantappealedgainsthis murderconvictionon thefollowing grounds:
47



1. Thetrial judgefailed to give abalancedummingup;

2. Thetrial judgemisdirectedhejury onanumberof matters;

3 Thejudgeerredin speculatingon importantmattersandtherebyinvited
thejury to reachconclusiondasedn speculation;

4. Thattherehadbeena materialnon-disclosurdy the Crown.

Counseffor the Appellantcontendedhat, despitethe absencef directevidence
as to whetherthe first two shotsfired struck the victim, causinghim to take
cover under a boat (where his body was later discovered),the trial judge
deliberatelysummedup the evidencein sucha way asto bolsterthe apparent
accuracyandreliability of MM’s evidenceandthereforeundulystrengthenethe
Crown’s caseagainstthe Appellant. Further,that the trial judge playeddown
the evidenceof two other possiblesuspectsn the vicinity and undermineda
witnesswho testifiedto their presenceby drawingattentionto inconsistencies
betweerthewitness’swritten statementandoral testimony,andreferringto him
as being ‘dogmatic’. Further,that the trial judge offered a factual alternative
routeto convictionby speculatinghat the two alternativesuspectsnay in fact
havebeentheaccomplice®f the Appellant.

It wasfurtherarguedthatthetrial judge’slanguagein statingthatthejury ‘may’
reacha different verdict shouldthe evidencenot leadthemto a positionwhere
they were sure of the Appellant’s guilt, amountedto a misdirectionon the
burdenof proof on the groundsthatthe jury shouldhavebeendirectedin clear
termsthatif they found that the evidencedid not lead themto be sureof the
Appellant’sguilt, thenthey‘must’ (ratherthan‘may’) find him ‘not-guilty’. (As
opposedo merelystatingthey‘may’ reacha ‘different verdict’).

Counselfor the Appellantfinally arguedthat the judge’s summingup gavea
degreeof attentionto the prosecution’sasewhich far outweighedhat givento
thedefence'case.

The courtnotedasfollows with respecto therole of thetrial judge:

‘Judgesin a criminal caseare not mereciphers. They are not boundto follow
and recite the emphasisor the format of the casespresentedby respective
counsel. It is thejudge’sobligationto drawtogetherall the evidencewhich has
beenadvancedn the case. Thisis avital function. Juriescannotbe expectedo
havefull recall from the daysover which evidencehasbeengiven, nor, where
they haverecalledit canit be assumedhattheywill beableto drawit together,
examineit andreflecton it coherentlywithout assistance.The judge’sdrawing
togetherf the casemustbebalanced.To be balancedt musttakeaccounbf all
the evidencen the caseincluding any accountwhich the defendantiimself has
given. The judge must not misrepresenthe evidence. But a judge’s skill in
beingableto articulatea case sometimegperhapswith arguablygreaterclarity
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thaneithercounselhasachievedwill not be unfair unlessit is not supportedy
the evidenceof the case. The judgeis entitledto presentall the evidencein
accordancevith suchlogic andcoherenceshe believesit canbearsolong as
thejury understandhattheyarethejudgesof fact.’

Held (applyingtheforegoingprinciples)

The judge did not determinethe issuefor the jury, but merely
drew together admissible evidencerelevant to the question
before the jury which did not amountto speculation. When
drawing attentionto the inconsistenciedbetweenthe written
statemengaindoral testimonyof the withessessto the presence
of two other suspectsthe trial judge also drew attentionto
inconsistenciesn the Crown’s primary witness, MM. The
judge’sreferencdo a witnessbeing‘dogmatic’ simply reflected
the atmosphereof a particular momentthat prevailedat trial,
andthat,in anyevent,a witnesscould be dogmaticallyright as
well asdogmaticallywrong.

Thejudgewasentitledto makeclearthe differentwaysin which
the evidenceof the two other suspectsould be interpretedin
thelight of otherevidencegitherasactingindependenthof the
Appellant, or being his accomplices. He had not therefore
advanceda new way of interpretingfactual evidence but had
articulatedobviouswaysin which the evidencecouldbeviewed
anddrewattentionto ambiguitiessurroundingt.

Whenthetrial judgereferredto thefact thatthejury ‘may reach
a different verdict’, the judgewasnot giving a directionon the
burdenand standardof proof, which he had alreadydone, but
was rather part of a lengthy direction in relation to
circumstantiabvidence.

Thattheemphasisn summingup on the prosecution’sasewas
inevitablein sucha casewherebythe defencewasdenyingthat
the Appellantwas at the sceneat the time of the offence. The
trial judge had fairly presentedhe competingcontentionsof
boththeprosecutiorandthedefenceo thejury.

The claim of non-disclosureonstitutedessthana makeweight
in theargumengndwasnot borneout.
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The Queen v Devon Jermaine Anglin

Murder — judgealonetrial —identification evidence

Grand Court IND 0070/2010
QuinJ

November23® — 27" and 30" and 4" and 7" - 10" December2015

Leqislation referred to

Ss18l1and194PenalCode(2007R)
S.15(1)and(5) FirearmsLaw (2008R)
S.129Criminal ProcedureCode(2014R)
S.149PoliceLaw 2010)

Cases referred to

Rv TurnbullK Richardsv R[2001] CILR 496
R v DaveKennedywhittaker(2006)Cr App R
Rv Thompsorfl977]NI 74

RandyMartin v R (2010)Crim App R

Rv Thain[1985] NI 457

Mr Andrew Radcliffe QC and Ms Elizabeth Lees, Senior Crown Counselon
behalfof the DPP
Mr David FisherQC, andMs LucyOrgan,Samsor& McGrathfor thedefence.

Facts:

On Monday February15th 2010 at 8.00pmthe four year old victim, Jeremiah
Barneswasmurderedoy a gunmanat Hell GasStation,WestBay, whilst in the
backseabf a motor vehiclewhich hadjust refueledat the gasstationand was
being driven by his father, Andy Barnes. It was commonground that the
intendedvictim of the shootingwas Andy Barneswho wasoccupyingthe front
driver’s seatof the vehicle.Thefatal bullet hadpassedhroughthe opendriver’s
window of the vehicle, missingAndy Barnes,andtraveledthroughthe driver’s
headreststriking the victim in the head,killing him immediately. A second
bullet hit theright front passengedoorasthe car beingdriven by Andy Barnes
spedaway from the gasstation.After driving awayfrom the gasstationAndy,
and his wife, Dorlisa Barneswho was sitting in the passengeseat,became
awarethat Jeremiahhad beenfatally injured in the shooting. ThereuponAndy
Barnesdroveto WestBay police stationandinformedthe policethathis sonhad
beenmurderedoy the Defendant.
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Andy andDorlisa Barneshadgrown up with the Defendantandknew him well.
Indeed, Andy Barnes and the Defendanthad formerly been good friends
growingup, buttheir friendshiphadturnedsourafterthey eachbecamenvolved
in rival West Bay gangs. Their relationshipdeterioratedto one of enmity
following the murderin September2009 of Carlo Webster,a good friend of
Andy Barneswhich Barnesattributedto the Defendant.

Theindictmentchargedhe Defendantvith threecounts:

1. Murder:contraryto S 181 of thePenalCode(2007R);

2. AttemptedMurdercontraryto S 194 of the PenalCode(2007R);

3. Possessionf anunlicencedfirearm contraryto S 15 (1) and(5) of the
Firearms_aw (2008R).

Having heardthe evidence Quin J, sitting without a jury, acceptedhatthe case
againstthe Defendantdependedwholly on the eye witnessidentification of
Andy and DorlissaBarnes,the victim’'s parents. The evidenceof a third eye
witness,a petrol pump attendantwas inconclusive,with him statingthat the
gunman’smask obscuredhis face, leaving him unableto evenbe sure of the
murderer’'sgender.Whilst there existed other evidencewhich was capableof

corroboratinghe parents’eyewitnesstestimoniesfor thereasonsetout below,
suchotherevidencenvasfoundto be unsafeandunreliable.

Held (not guilty of all counts)

0] In a trial dependentwholly or mainly on eye withess
identification, challengedby the defence,it was necessaryor
the jury (or judgein ajudgealonetrial) to be remindedof the
needfor specialcautionbeforeacceptingsuchevidencewith a
needfor careful scrutiny of such evidence,consciousof its
inherent weaknessand fallibility [applying Lord Widgery’s
guidelinesin R v Turnbull (1977)appliedin R v DevonAnglin
(2014)]. It wasalsoimportantto be mindful of the fact thata
mistakenwitnesscan be a convincing withess and that more
than one witness may be mistaken. It was also to be
rememberethat mistakenidentificationcanoccurevenof close
relativesor friends;

(i) Andy Barnes’ evidencecapableof supportinghis eye witness

identification was unreliable and would be rejected for the
following reasons:
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(i)

(iv)

His evidencethat he had seenthe Defendantin the motor
vehicle from which the gunmanalightedwasinconsistentwith
subsequerdtatementandwould berejected.

Andy Barne’sevidencedescribingthe Defendant'sclothingwas
incorrect and conflicted with the clothing of the gunman
depictedon CCTV footageat the gasstation.It alsoconflicted
with the descriptionsuppliedby DorlissaBarnesandthe petrol
pump attendant. The argumentof the defencethat Barneshad
seerthe Defendantarlierin the day andhadclothedhim in the
clotheshe hadpreviouslybeenwearingto implicatehim, wasa
forceful one. It was acceptedthat Barnes believed that the
Defendantwasgoingto kill him beforehe could exactrevenge
for thekilling of his friend, Carlo Webster. Barneswas by his
own admissiona former drug dealerand he concededhat the
Defendantmay have fearedfor his own safety from Barnes.
Barnesalso acceptecthat his (Barnes’) history meantthat he
was a personwho was ‘at risk of violence’ and had enemies
(otherthanthe Defendantwho might wish him harm.

Barnes'sevidencethat he hadseenthe Defendant'Sace despite

the fact, confirmedby the CCTV footage,that the gunmanhad

beenwearinga maskor 2 bandanaswas unreliable. This also
conflicted with the evidenceof thethird eyewitness the petrol

pump attendant who was unable to identify any relevant
featuresof the gunman Furthermore any opportunity that

Barneshadto observethe gunman(like that of Dorlissa) was

necessarilyeryfleeting.

DorlissaBarnes’evidencecapableof supportinghereyewitness
identification that she had clearly seen the gunman’s
(uncoveredYaceandidentified it asthat of the Defendantwas
inconsistentwith the CCTV footage and was unreliable and
would berejected.

The potentially strong corroboratingvalue of gun-shotresidue
(‘GSR’) evidencerelating to gun-shotresiduethat had been
found on the Defendantand in the Honda car used by the
gunmanwas unreliableastherewas a risk that innocentGSR
contaminationhad taken place either at the police station
custodyareaor by reasorof thefact thatthe police officerswho
arrestedthe Defendantwere armed officers.  This risk was
confirmed by both the GSR expertsfor the Crown and the
defencewho had stated:‘overall thereis a significant chance
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thatsomeor all of the GSRon DevonAnglin’s clothingandin
theHonda...isnotfrom the shootingonthe 15" February2010'.

(V) Onthetotality of all the evidencethe eyewitnesstestimonief
Andy and Dorlissa Barneswere unreliable, inconsistentand
unsafeto berelied upon.The casepresentedy the Crown had
not beenprovedbeyondall reasonabléeoubt.

(vi) Forthesereasonsthe Defendantvasto be acquittedof all three
countsonthelndictment.

MD

The Queen v James Romano Whittaker

Robbery-judgealonetrial —identification evidence

Grand Court IND 0105/2014
Quin J

June 8" 9" 10" and 16" 2015

Legislation referred to

S.129Criminal ProceduréCode(2014R)
S.242(1)PenalCode(2013R)

Case referred to

Rv Turnbull[1977] Q.B. 224

Mrs TanyalLobban-JacksorgeniorCrown Counselon behalfof DPP.
Mr Crister Bradyof BRADY Attorneysat Law for thedefence.

Facts:

The Defendantelectedto be tried by judge alone pursuantto s.129 Criminal
ProcedureCode of the Caymanlslands.He pleadednot guilty to a chargeof
robbery contraryto s.242(1)Penal Code (2013 Revision) with respectto the
theft of aleathethandbagndits contentsandaniPhonessS.
Therobberyoccurredin the early hoursof SaturdayZZ1d November2014. Two
witnessesJA andMP, identified the Defendantoth by photographat different
times with the Defendant’spicture being differently numberedn each)andin
separatédentificationparadegthe compositionanduseof which the Defendant
objectedto). At the time of the robbery, the Defendantwas subjectto an
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ElectronicMonitoring DeviceTag ‘(EMDT’) anda curfew. At aroundthetime
of therobberytherehadbeenan EMDT violation. The Defendantput forward
two different accountsas to how this had occurred:that he had removedthe
EMDT, andthathe hadplacedtin foil aroundit (which interfereswith the GPS
monitoringsystem).

The Defendantassertedhat he was not the assailantbut gave two differing
accountsasto his whereaboutsluring the robbery. Therewere no withessego
supporthis alibi.

The defencecontendedthat the identification evidencedid not satisfy the

guidelines in R v Turnbull (1977) in that there were issues with, and

discrepanciesn, the evidenceof JA and MP.  Theseincluded that: a) the
witnesseshad not statedthat the Defendanthad a scar on his nose; b) the

witnessegavedifferentestimationf the durationof the robbery,rangingfrom

2 to 3 minutesto fifteen minutes; c) the Defendanthad objected to the

identification paradecontainingJamaicansgl) the Defendanthad beenrequired
to wear a blue shirt and the assailanthad worn a blue hoodie;and e) the area
where the offence took place was dark, and that JA and MP’s views were

obscuredy thehoodie.

Held (convictingthe Defendant)

(1) The EMDT wasnot in operationat the time of the robberyin
circumstancesvherethe Defendantadmittedto placingtin foil
aroundit in the absenceof a reasonablexplanationasto why
this hadbeendone.

(i) The Defendant'sclaimsasto his whereaboutat the time of the
robberychangedaindwereunsupportedby anyevidence.

(iii) The Defendanthadbeenin breachof a curfew that by his own
admissiorhehadlittle regardfor.

(iv) The scar on the Defendant'snose was not obvious; the trial
judge himself could not seeit whenthe Defendantwasin the
witnessbox.

(v) The Defendanthadbeenevasiveandgenerallyunreliablein his
testimony,whereasthe witnessesJA and MA had beencalm,
unshakenand clear, and did not claim to be able to seethe
Defendant'sface at times when they could not have done so.
They had not sought to embellish the evidence. The
discrepancies JAs andMA's estimationof thedurationof the
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robbery was understandablegiven the circumstancesof a
violent robberywith no ability to checkandassesghetime. JA
and MA were witnessesof truth and that their evidencewas
reliable.

(vi) The evidenceestablishedhe guilt of the Defendantbeyondall
reasonableoubt.

MCR

The Queen v Jeffrey Barnes

Rape— aggravatedburglary — adversepre-trial publicity - adequacyof jury
directions

Court of Appeal IND 87B/11
Mottley, Morrison and Field JAA
July 21% and 22" 2015

Leqgislation referred to

Article 3 CaymanislandsBill of Rights

S.7(1) CaymarnislandsConstitutionOrder2009
Order77Arule 3(a) GrandCourtRules
Ss78and244PenalCode(2010R)
S.148PoliceLaw (2010R)

Cases referred to

Randallv TheQueen2002]UKPC 19

Rv Emil SavundranayagaandWalker[1968] 3 ALL ER439
Rv Malik (1968)52 Cr App R 140

Rv Kray andOthers(1969)53 Cr App R 412
AttorneyGeneralv MGN Ltd [1997]1 ALL ER456
Montgomeryw HM Advocateand Another[2003] 1 AC 641
Stuurmarv HM Advocatg1980)JC111

Rv AbuHamza[2007] QB 659

RvWesf1996]2 Cr App R 374

Rv B [2006] EWCA Crim 2692

Abdullav TheUK (Applicationno 30971,June30, 2015)
RvAli [2011]3All ER1071
RvO’Leary(1986)82CrApp R 341

Rv EdmondsindOthers[1963]2 QB 142
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Ms Cheryll RichardsQC DPP and Ms CandiaJamedor the Crown
Mr MichaelWoodQC andMr NicholasDixey,Nelsonsfor the defence

Facts:

The Appellanthadbeenoriginally chargedon a singleindictmentdatedJanuary
2012 with seven counts of rape, attemptedrape, aggravatedburglary and
abduction stemming from three separateincidents involving three separate
complainants.Iln Februaryand August2012,counts4-7 wereseveredrom the
original indictment,with the appellantultimately pleadingguilty to counts5-7.
This left counts1-3 with which the presentproceedingsvere concerned. The
indictmentwas thereforeleft containingone countof aggravatedurglary and
two counts of rape, all of which the Appellant denied. The Appellant was
convicted of all countsand in September2013, he was sentencedo life
imprisonment. In July 2015, the Court of Appeal grantedthe Appellant’'s
applicationto appealagainsttheseconvictions.His appealagainstsentencevas
set down to be dealt with separately. The presentproceedingstherefore
concernedhe Appellant’sappeabgainsiconvictiononly.

Thegroundsof appealwvereasfollows:

1. That by reasonof pre-trial publicity adverseto the Appellant,the trial
judge shouldhave stayedthe trial asan abuseof processof the court;
alternativelythatthetrial judge’sdirectionsto the jury wereinsufficient
to cure any prejudice againstthe Appellant causedby the pre-trial
publicity to ensurethathereceivedafair trial;

2. That the trial judge had given inadequatedirections to the jury in
relationto theelement®f the offenceof aggravatedburglary;

3. Thatthetrial judge’sdirectionsto the jury relatingto the effect of the

Appellant'sfailure to answemuestiongutto himin his policeinterview
wereinadequate.

Ground 1 (the pre-trial publicity):

Thefirst groundof appealassertedhatadversepre-trial publicity haddeniedthe
Appellanttheright to a fair trial. Counselfor the Appellantdivided the matters
complainedof underthis ground of appealinto threeperiods:a) pre and post
arrestin 2011; b) following the Appellant’s guilty pleato counts5-7; and c)
three weeksbefore the commencementf the Appellant’s trial on the present
indictment. In relation to all three periods,it was commonground that the
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chargesagainsthe Appellanthadgenerated gooddeal of mediaattentionboth
in the printed pressand in the form of online and television news media
coveragelt wasalsoacceptedhat much of the mediacoverageaswell asthe
statementsgiven by a senior RCIP investigating officer, were potentially
prejudicial to the Appellant. Certain of the mediacoveragewas also factually
inaccuraten materialrespects.

Before the jury had beenempanelledcounselfor the Appellant had madean
applicationto the trial judge, Quin J, seekingthat he makean order directedat
the three media housesinvolved in circulating the adversepublicity for the
immediatedelivery up of all mediareportsrelatingto the Appellant. Thetrial
judge madethe requestedrderandall mediahousesconcerneccompliedwith
the order within a few hours. Furthermorethe court had beforeit an agreed
bundle of newspaperarticles which the defenceclaimed containedmaterial
highly prejudicial to the Appellant. This materialformed the basisof defence
submissionsnadeto thejudgeto staythe proceeding®n the groundsof adverse
pre-trialpublicity.

Counselfor the Crown respondedby noting that while some of the material
posedarisk of prejudice takinginto accounthelengthof time thathadelapsed
since much of the materialhad beenpublished,the Appellant'sright to a fair
trial couldbeensuredy appropriatgury directionsby thetrial judge.QuinJ,in
a consideredruling, determinedthat, notwithstandingthe adversepublicity, it
would still be possible,with the assistanceof counselon both sides,for the
Appellantto havea fair trial. It wasin thesecircumstanceghat the matter
proceededo jury selection.

Beforethe jury wasempanelledQuin J hadaddressedll potentialjurorswith a
cautionregardingthe mediaattentionthathadsurroundedhe caseandthe effect
that suchattentionmight have had on the ability of jury membergo bring an
independeninind to it. Thetrial judge concludedby inviting any potentialjury
memberdo makethemselveknownto him if they felt unableto comply with
this essentialrequirement.Despitethesecautions,the Appellant continuedto
arguethatit wasnot possiblefor him to receivea fair trial in the circumstances
of thecase. Following the Appellant’srejectionof thetrial judge’sinvitation for
him to considerthe option of a trial by judge alone,the jury wasempanelled.
Before any evidencewas given, the trial judge providedthe jury with a further
warningfocusinguponthe necessityof focusing:‘entirely on the evidencerom
the witness box and any exhibits or statementghat are agreedbetweenthe
Crownandthedefence...’.

It was in these circumstanceghat the trial proceededwith the appellant
ultimatelybeingconvictedof all threecounts.

Held (rejectingthefirst groundof appeal)
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(iv) A relevant considerationin ruling out any questionof bias
producedby the pre-trial publicity, asarguedby the Crown,was
the strengthof the Crown’s case:R v Savundraand R v Malik.
In this regard,the DNA evidencewhich strongly supportedhe
evidenceof the complainantmadethe casefor the prosecution
‘so overwhelmingthat no jury could conceivablyhavereturned
anydifferentverdictagainstheappellant.’PerRv Savundra

Ground 2 (the judge’s directions on aggravated lbamg):

This groundof appealassertedhatthetrial judge’sdirectionon the ingredients
of the offenceof aggravatedburglarywasoverly brief and‘wholly inadequate’.
Counsefor the CrownacceptedhatQuin J'sjury directionsin this regardcould
have beenmore detailed,but it was arguedthat the conviction was safe since
therewasno issueon the factsasto eitherwhetherthe offencehadbeenmade
out or asto theintent of the Appellant(with theresultthatthe knife thathe had
with him wasan offensiveweaporfor the purpose®f theoffence).

Held (rejectingthesecondyroundof appeal)

Quin J's directionsmight have beenmore expansive particularly with
respecto the ingredientsof the offenceof aggravatedurglaryandthe
definition of an offensive weapon. However, in light of the
complainant’'sunchallengecevidence,accordingto which the offence
was establishedthe jury would inevitably have come to the same
conclusionhad a fuller jury direction beengiven. The absenceof a
more comprehensivedirection on these matters did not make the
Appellant'sconvictionunsafe.

Ground 3 (the judge’s directions on the effecthsf Appellant’s failure to
answer questions put in his police interview):

When interviewedby police the Appellant did not answerany questionsthat
wereput to him, respondingno comment’'to eachof them.He insteadreadout
a short, prepared statementdenying the offences. He subsequentlytold the
courtthatin adoptingthis approachhe wasfollowing legal advice.A particular
matterwhich the Appellant’sinitial silencewasgermaneo was his subsequent
attemptto rely on an alibi, which had not beenraisedat the time of the police
interview. The Crown arguedthatthe fact thatno mentionwasinitially madeby
the Appellantof anyalibi wasbecausé wasfalse.

In relationto this matter,Quin J haddirectedthejury asfollows:
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fully alive to all of the relevantconsiderationgrisingfrom the
authorities.The judge had accordinglynot erredin refusingto
staythe presenfproceeding®n the groundsthat a fair trial was
notpossible.

The alternativecomplaintwithin the first groundof appealwasthatthe judge’s
directionsto the jury hadbeeninadequatéo curethe potentialprejudicecaused
by the pre-trial publicity. In particular,the complaintfocuseduponthe judge’s
failure to specifically warn jurors againstcarrying out independentinternet
research. Due to the absenceof any ‘fade factor’ in relationto suchmaterial,
this omissionwasarguedo be particularlysignificant.

(i)

Acceptingtheforce of the defencesubmissiorthatthe ‘peculiar
nature of internet material’ (due to the absenceof a ‘fade
factor’) calledfor differentconsideration$o thoseapplicableto
ordinary printed material. The questionremained,however,
whether,asa resultof thejudge’sfailure to addresghe issueof
internet material specifically (which he should have done:
Abdulla Ali v The UK and the guidancecontainedin the JSB
Crown Court Bench Book 2010), the jury had departedfrom
their duty to consideronly the evidencepresentedn court and
to disregardcextraneousnaterial.

The combinedeffect of Quin J's warningsto the jurors before
and after the commencemendf the trail and during the course
of his summingup left the jury in no doubt that they were
required to exclude all extraneous material from their
considerationand to focus exclusively on the evidencegiven
during the courseof the trial in determiningthe questionof the
Appellant’s guilt. It was noteworthythat before the jury had
beenempanelledQuin J invited any potential juror who felt
unableto ‘bring an openandindependenmind’ to the caseto
speakwith him. The purposeof doingso,asnotedby thejudge,
was so that he could be ‘absolutelycertainthat the integrity of
thejury is nottarnishedn anyway’.

In his summingup, Quin J having, cautionedthat jurors were
notto pay‘any attentionto whatyou've readin the newspapers
or what you may haveheardon the radio or television’ further
emphasizedhe needfor them to have regard only to: ‘the
evidencethat hasbeenpresentedo you by the Crown and by
the defence...Thdacts and evidencepresentedo you in this
courtroomarethesoleitemsfor your consideration’.
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(ii)

Applying Randallv R ‘“The right of a criminal Defendantto a
fair trial is absolute.. (It is aright to be affordedto) the guilty
aswell asto the innocent,for a Defendantis to be presumed
innocentuntil provedto beotherwisen afairly conductedrial.’
To like effect, is s.7(1) of the CaymanIslands Constitution
Order2009.

On an applicationfor a stay of proceeding®n the groundthat
the effect of adversepre-trial publicity has been such as to
jeopardisethe Defendant'sright to a fair trial, it is for the trial
judgeto determinewhethera fair trial will be possiblein all the
circumstances.

Thetestto beappliedis whethertherisk of prejudiceis sograve
thatno directionby a trial judge,howevercareful,could cureit.
In making this determination,the factors to be taken into
accountinclude: a) the length of time to haveelapsedetween
the dateof publicationof the allegedlyprejudicial materialand
the dateof trial; b) the focusingeffectwhich the trial processs
likely to have on the jury: in other words, the discipline of
listening to the evidenceover a prolonged period and the
‘drama’ of the courtroomexperienceg) thelikely effectof any
directions to be given by the judge. In making this
determinationthetrial judgeis entitledto takeinto accounthis
or her experienceof the mannerin which jurors normally
performtheir duties.

A fair samplingof the material before the court betrayed:‘a

completeabsenceof editorial control on mattersthat plainly

called for greatersensitivity and restrainton the part of the

persons responsible for the publications involved.’ It
neverthelestell to Quin Jto determinenvhetherby virtue of this

fact,the Appellant’'sright to afair trial wasatrisk.

Whilst acceptinghe defenceargumenthat the unusuallysmall
size of the jury pool in the Caymanlslands meantthat the
potentialreachand effect of the pre-trial materialwould have
beengreaterin the presentcasethan in larger societies,this
argumentvasnot conclusivein denyingthe judgethe ability to
neutralizethe effectsof the negativepre-trial publicity by way
of giving appropriatgury directions.

Following a closereview of the judge’s ruling that a fair trial
was possible notwithstanding the pre-trial existence of
potentiallyprejudicialmaterial it wasclearthatQuin Jhadbeen
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‘Now you might think thataninnocentmanwould give his response&ssoonas
possible. You needto considemwhetherthe casebeingput to the defendantvas
sufficiently strong to demanda responsefrom him...But you also need to
considerthe defendant’'sreasonfor remaining silent. He told you that his
attorneyadvisedhim thathe shouldmakeno commentThefact thata defendant
has beenadvisedto say nothing is an important considerationput it is not
necessarilyananswelto the prosecution’argumentThe choiceasto whetherto
put forward an explanationas to his movements...athe time of the interview
washisto make.’

Counselfor the defencearguedthat Quin J's commentthat an innocentman
might be expectedo give his responsessoonaspossible'ran wholly contrary
to the principle that a suspecthasa right to silenceandis presumednnocent
unlessanduntil provenguilty’.

Counselfor the defencefurther objectedto the judge’s remarksregardingthe
strengthof the Crown’s case on the groundsthatthe judge oughtto havemade
it plain to the jury that at the stagein the investigationwhenthe ‘no comment’
answershad beengiven by the Appellant, the strengthof the caseagainsthim
was quite weak. This was becauseat this time there was no DNA or
identificationevidenceagainsthe Appellant.

The Crown'sresponseavasthatthe defencehadtakenparticularpassagesf the
judge’ directionsout of contextand when takenin their entirety they were
balancedandunobjectionablelt wasfurtherassertedby the Crownthatthejury
would havebeenfully awareof the stageat which the police investigationhad
gotto whenthe‘no comment'answersveregivenby the Appellant.

Held (rejectingthethird groundof appeal)

() The Appellant had beenproperly cautionedat the time of the
police interview that whilst he was not obligedto sayanything,
it might harm his defenceshould he fail to mentionany fact
subsequentlyelieduponby himin court(s.148PoliceLaw).

(i) In relationto the stagethat the investigationhad reachedvhen
the Appellantfailed to mentionhis (subsequentalibi defence,
the questionwhetherany inferencecould be drawn from this
failure, givenhis subsequerattemptto rely uponit, wasonefor
thejury. Quin J’'s summingup on this point wasconsistentvith
the modeldirectionsetout in the relevantsectionof the Bench
Book. Taken in their entirety, Quin J's directions were
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balancedand unexceptional. His commentregardingwhat an
innocentmanmight be expectedo do: ‘was simply anaspecbf
an even-handedeflection for the jury’s benefit on what were
thecompetingargument®n bothsides’.

Appealdismissed.

MD

Jude Roland Theobalds v The Queen

Appealagainstconviction— appealto Grand Court from decisionof Summary
Court — powerto appealconvictionprior to sentencing.

Grand Court SCA No: 0027/2015CaseNo: 01672/2015
Mettyear J (Actg)
November2nd 2015

Leqgislation referred to

S.41(1)PenalCode(2013R)
S.165(1)Criminal ProcedureCode(2013R)
S.166 Criminal ProcedureCode(2013R)

Mr J. Furnissfor the Applicant
Mr K. Fergusorfor the Crown/Respondent

Facts:

Onthe 19" June2015,the Applicantwasconvicted,after trial in the Summary
Court, of a burglary of a dwelling houseand an associateaffencewhich had
takenplaceonthe29th Decembef014.

Unusually, the Applicant soughtto appealhis convictionto the Grand Court
prior to beingsentencedor the offencesfor which hewasconvicted.Sentencing
at the SummaryCourt was adjournedpendingthe result of the appealagainst
conviction.

Whilst acceptingthat appealsagainstconviction are almost invariably heard
after sentencenasbeenimposed,Counselfor the Applicant arguedthat there
werecompellingreasonsn this casefor the appealto be heardprior to sentence
being imposed.The crux of thosereasonswere relatedto the fact that the
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Applicantwasatthetime a client of the Drug Courtandaboutto enterthefourth
andfinal phaseof the Drug Court programmeat the time of convictionfor the
currentburglary andrelatedoffence. The convictionsresultedin the Applicant
beingsuspendettom the programmependingthe outcomeof this application If
things were to follow their normal course,for conviction of sucha serious
offence whilst in the Drug Court programme the Applicant would likely be
expelledfrom the Drug Court and he would then face sentencen a regular
sitting of the SummaryCourt for the burglaryandfor the matterthat originally
put him in the Drug Court. In the circumstancesCounselfor the Applicant
submittedthatit would be moreappropriateandfairer to resolvethe questionof
correctnessf the convictionbeforeimposingwhat might be a substantiaprison
sentence.

In supportof his argumentCounsefor the Applicantarguedthat the following
statutoryprovisionsgavethe Court power to proceedin the way proposeda)
s.41 (1) of the PenalCode 2013 Revisionwhich providesfor dischargeof an
offenderwithout punishmentor alternativelyb) s.165of the Criminal Procedure
Code 2013 Revision, which providesfor appealto the Grant Court wherea
personis ‘..dissatisfiedwith any judgment,sentenceor order of the Summary
Court.” Counseffor the Applicantarguedthatthe wordsof s.165(setout) mean
thatany of thosethreeelementsanbe the subjectof anappealnd,asthe order
in which more than one elementcan be appealedis not specified in the
provision,the courtcanuseits inherentdiscretionto do whatis fair.

Held (refusingthe Application,andremittingthe matterto thelearned
Magistrate)

() S.410f the PenalCode2013Revisiondid not applyin this case.
The provision is designed for a very particular set of
circumstanceswhich are comparativelyrare. The side note
makesit clear that the provision dealswith ‘Dischargeof an
offenderwithout punishment. In this casethe Applicant was
never dischargednor was it the intention of the learned
Magistrateto do so.

(i) Whilst the wording of s.165(1)of the Criminal ProcedureCode
permits a dissatisfiedpersonto appealany of the decisions
mentionedn the provision,ie: a‘judgmentsentencer order of
the SummaryCourt’ it wasnot correctto asserthattheorderin
which an appealcan take place is a matter for the inherent
discretionof the court. Whenreadin conjunctionwith s.166(1)
of the Criminal ProcedureCode, it is clear that the statute
contemplateshat appealdrom the SummaryCourtshouldstart
by notice being given after sentencelt follows that it also
contemplatesny appeatakingplaceaftersentence.
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(iii) In the circumstanceghe GrandCourthadno powerto entertain
an appealagainstconviction before sentencevas passedThe
matterwasremittedto thelearnedViagistratefor sentence.

DBR
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FAMILY LAW

AKS v JS
RS & HS (Proposed Interveners)

Family law — divorce—financial provision—whetherthe court hasjurisdiction
to permita third party to intervenein ancillary relief proceedings

Grand Court CauseNo: Fam 201 of 2014
Williams J
February 11" 2016

Leqislation referred to

Family Proceeding®Rules1991
GrandCourtRules

MatrimonialandFamily Proceeding#\ct 1984
Matrimonial CausegAmendmentRules2009
MatrimonialCause#\ct 1973
MatrimonialCaused.aw 2005

Matrimonial CausesRkules2003
MatrimonialHomesPropertyAct 1981
Rulesof the SupremeCourt

Cases referred to

BvB[2012]2 CILR 24

EdnaEvelynTebbutty HaydnSandyHaynes-SusaHayneq1981] 2 All ER 238
FisherMeredithv JH and PH (Financial RemedyAppeal:WastedCost)[2012]
EWHC 40 (Fam)

Goldstoner Goldstond2011] EWCA Civ 39

Rodriquezs EbanksandR.L. EbankgIntervening)2014] 1 CILR 264

Rossiv Rossi[2007]1 FLR 805

Tv TandOthers[1996]2 FLR

TL v ML (Ancillary Relief: Claim AgainstAssetsof Extendedramily) [2006] 1
FLR 1264

Ms S Brooksfor the Petitioner
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Mr W DaCostafor the Respondent
Mr M Dors for the Proposedntervenors

Facts:

The caseconcernedin applicationfiled by the proposedntervenersvho sought
permissiorto intervenein theancillaryrelief proceeding®ngoingbetweertheir
son(the Respondentndhis wife (the Petitioner).

In 2008, the PetitionerandRespondenpurchasea property.This propertywas
purchasedwith the financial assistanceof the proposed interveners,who
providedthe couplewith aloan of $285,000which wasto be paidbackat a rate
of $1070per calendarmonth. As at 2011, the Petitionerand Respondenhad
maderepaymentso the proposedntervenergo the valueof $62,597 Jeavingan
outstandindbalanceof $222,403.

In 2011,the PetitionerandRespondensoughtto purchasea further property,to
which the proposedntervenerfferedto invest$154,000which (this not being
a loan) wasto be deductedrom the outstandingoalancefrom the earlierloan.
This left a balanceof $68,403which the partiesleft to be discussedht a later
dateasto repaymentThe property,locatedin SouthSound,hada garagewhich
the proposedntervenersntendedo convertinto aliving spaceor their use.

The property was purchasedfor a sum of $630,000with a mortgage of
$485,000.The proposedntervenersallegedthat as at February2013following
the completionof the conversionworks on the garagewhich they had funded,
they had investeda total sum of $376,000plus other miscellaneousamounts.
The South Sound property is valued at $975,000 of which the proposed
intervenerscontendthat the garageapartmenhasaddeda value of $313,0000r
32 percentof thetotal.

The Respondentagreed with the statementsof the proposed interveners
regardingthe financial contributions.The Petitioner,however,contendedthat

the sums provided by the proposedintervenerswere gifts and that any

agreementseachedconcerninghe fundswerebetweernthe Respondenandthe

proposedinterveners.The Petitioner alleged that she offered the proposed
intervenersa figure between$120,000and $250,000to cover the expenditure
incurredfor the constructionat the South Soundproperty. The Petitioneralso
allegedthat her parentsprovideda figure in the region of £40,000in 2008to

assistwith the purchasef thefirst property.
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The questionbeforethe court concernedhe disputedmatterasto whetherthe
court hadthe necessaryurisdictionto makean order permittingthird partiesto
intervenein ancillary relief matters.The Petitionersubmittedthat Grand Court
RulesOrderl Rule 2 preventghejoinderof partiesandthatthisis supportedy
Rule 22 Matrimonial CausesRules 2003 (as amendedby the Matrimonial
CausegAmendmentRules2009)which reiterateghatthe exemptionsn Grand
Court RulesOrder1 Rule 2(4) apply to all proceedingsinderthe Matrimonial
Caused aw.

Counselfor the Petitioneralsoallegedthat the inherentjurisdiction of the court
could notbeexercisedvherethe proposedntervenersstill hadanopportunityto

bring separatgroceedingselatingto a determinatiorof the allegedbeneficial
interestin theproperty.

Counselfor the proposedintervenerssoughtto rely on Rodriquez whereinthe
Chief Justiceprovided guidanceasto the objective of third party joinders to
ancillary relief proceedingsand GrandCourt Rule Order 15 Rule 6 (2), notably
that:

‘notwithstandingthe proceedingswere originally commencedas matrimonial
proceedingsandentirelyin personamasbetweerthe partiesto the marriage a
separatecauseof action emergedinto which the intervenerwas allowed to
intervenein the exerciseof the discretionaryinherentjurisdiction of the court.’
Further,thatthe objectiveof allowing for third party joindersto the proceedings
suchasthesewasto ‘preventmultiplicity of actionsandto enablethe courtto
determinedisputesbetweenall partiesto themin oneactionandto preventto
sameor substantiallythe same questionsand issuesbeing tried twice with
possiblydifferentoutcomes.

The questionto be addressedvas whetherthe approachtaken by the Chief
Justicewascorrect.

Held (ruling that the court was able to rely on its inherentjurisdiction in
appropriatecasego allow athird partyto intervene)

0] The Chief Justicewas not suggestingthat the jurisdiction to
allow third partyjoindersto ancillaryrelief is givento the court
pursuanto GrandCourtRule Order15 Rule6(2), but ratherthat
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RM

(ii)

(i)

(iv)

theinherentjurisdiction of the courtis exercisedor joindersto
proceedingé orderfor the correctmanagemeraf suchclaims.

The Court hasa duty to property casemanageproceedingsn
the mosteffectivemannetandthis includessecuringajust, most
expeditiousand lessexpensivedeterminatiorof ancillary relief
proceedingsin the absenceof a provisionin the Matrimonial
CauseRules2005,thejurisdiction of the courtto orderathird
party to intervenein ancillary relief proceedingscannot be
groundedn Order15, Rule 6(2) of the GrandCourtRules.

The Courtwas satisfiedthat it wasableto exerciseits inherent
jurisdiction to allow a third party to intervenein proceedingsf
it would do justice and preventserioushardship,difficulty or
damagedo the proposedntervener.

The issueof the allegedbeneficialinterestclearly raisedissues
connectedto the ancillary relief proceedingsand it would
thereforebe just and convenientto determinethis issuewithin
thoseproceedingsatherthanin separateivil proceedings.

The appropriateapproachto be takenin such mattersin the
future would be for the disputeto be heard as a separate,
preliminary issue; the parties should ensurethat they consult
with the listings officer for the matterto be listed at the first
available mention at which time casemanagementlirections
canbegiven.
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BvB

Family Law — children —applicationfor contact

Grand Court CauseNo: Fam 1800f 2011
Williams J
November7" 2015

Legislation referred to

ChildrenLaw (2012R)

Mr C Feeof Samsor&McGrath for the Petitioner

Mr C Allenfor the Respondent

Mrs R Whittaker-Myledor the Children throughtheir Guardianad Litem Mrs.
M. McCormac

Facts:

The caseconcernedlong runningdisputebetweerthe partiesregardingcontact
arrangementsver vacationand schoolholiday periodsfor the two children of
therelationshipC agedeightyearsold, andK, agedsix yearsold.

Thefatherof the childrenis residentin the Caymanislandsandthe mothernow
residesin Florida. Both childrenresidewith the father,with the motherhaving
regular accessduring vacation periods. The ongoing dispute, which this
applicationconcernsyelatesto the mother'srequestto havethe children with
her for the following periods: a) the October half term holiday; b) the
Thanksgivingholiday; ¢) the Christmasschoolvacation(including leavefor the
childrento travel to Swedenduring Decemberwhilst the children are in her
care).

Due to the timing of the hearingdate, falling mid-way through the October
schoolbreak.the motherdid not seekto further pursuea) above.

The fatheropposedallowing the childrento spendthe Thankgivingperiodwith
themotherfor thefollowing reasons:

1. Thechildrenwould misstwo anda half daysof school;and

2. Dueto K having assistancevith her reading,and an importantlesson
would be taking placeon oneof the dayswhentheywould otherwisebe
with themother.
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With respectto the Christmasvacation period, the partieshad long beenin

disputeregardingwherethe children would spendthis holiday, with hearings
having beenlisted for the previousthreeyearsto determinewith which parent

thechildrenwould spendhis time with.

Held (orderasfollows)

RM

(i)

(ii)

Whilst the presentcontactarrangementsvould be basedon the
currentbestinterestof the children,the decisionsalreadymade
in 2014 regarding where the children were to spend their
Christmasvacationwas not irrelevant,and should have given
the parties a clear indication of the approachthat the court
would now adopt.

The partieshadrepeatedlybeenaskedto putin placelongterm
arrangementand to attemptto reachfinal contactagreements.
Whendeterminingdisputessuchasthe presentthe parentsvere
remindedthat the children’s welfare is always the paramount
consideration. The Court would use the welfare checklistto
helpmaintainthis.

The partiesshouldfor the future, negotiatelong term contact
arrangementsyith the partiesmindful of developinga pattern
of the children spendingalternateChristmasperiodswith each
parent.

Shouldthe partiesseekthe court’s assistancén respectof the
Christmas2016 arrangementshere would needto be a good
reasorto departfrom anorderthatthe childrenwould spendhe
greatermpartof the holidayswith the mother(the childrenhaving
remainedwith the father for the 2015 Christmasperiod and
havingspentChristmas2014with the mother).

Likewise, for the foreseeabléuture, unlessthere were good

reasonsto depart from the existing arrangementhalf term
schoolholidaysshouldbe spentin thecareof themother.
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DJvBJ & RK

Family Law proceedings-application to vary payments order made by
Grand Court-clarification of order made by the Grand Court -
application for disclosurein relation to the husband'spartnership

Grand Court CAUSE NO. FAM 66 OF 2014

Williams J
September4th 2015

Legislation referred to

ConfidentialRelationshipgPreservation).aw
MatrimonialCaused.aw (2005R)
GrandCourtRules,Order62,rule 4

Case referred to

In the matterof W[2004-05]CILR 554

Mr C Feeof Samsor&McGrath for the Petitioner
Mrs K Thompsorior the Respondent

Facts:

The partieswere marriedandthe wife petitionedfor a divorce. This caserelates
to asummondy thewife concerninganorderof the Chief Justicemadeon 23rd
July, 2014.Thewife soughtthefollowing orders:

1. anordervaryingthe Chief Justice’sorderto directthe
husbando makecertainpaymentgo herdirectly and
notto otherentitiesor persons;

2. anorderclarifying the ordermadeby the Chief Justice
asit relatedto arrearsof paymentsand

3. anorderfor thedisclosureo thewife of furtherand
betterparticulargrelatingto the husband’partnership.
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The order of the Chief Justicehad, inter alia, directedthe husbandto pay
directly for toiletries, diapers, co-paymentsfor health insurance,additional
medicalcostsandentertainment.

Thewife alsoappliedfor the husbando paythe costsof the hearingandfor the
preparatiorfor thehearing.

Held (grantingthe applicationfor variation;for someof the arrearsdisclosure;

andfor costs)

TheApplicationfor Variation:

(i)

(ii)

(i)

In varyingthe orderrelatingto the methodof payingfor dayto
day expensesthe better position is that the personwhom the
partiesintendto bethe onewho will be responsibldor meeting
the costsof itemsrequiredon a dayto day basis,shouldpayfor
suchitems in monetaryterms to the other party, rather than
physicallygoingout andpurchasinghem. In somecasesvhere
the party has the responsibility for buying the items, this
introducesan elementof control overthe otherparty; eachparty
should be responsiblefor organisingtheir lives knowing their
respectivdinancialobligations.

In the caseof treatmenfor therapy(occupationalspeechmusic
andeducationatognitive)it is appropriatdor paymentgo paid
by the husbandwhenthey fall due. However,the methodof
such paymentswould be varied and form part of the global
maintenancerderif theyareunpaid.

A variationin the mechanismef the orderfor paymentrestricts
the husband’sobligation to the separatespecific payments
orderedby the court therebyplacing the responsibilityon the
wife to meetthe headof needfor thechild.

TheApplicationfor Arrears:

(i)

Thehusbandwed$5,559n arrearsn respecof certainmatters

but, in respectof the arrearswhich aroseunderthe ordermade

by the Chief Justice the applicantwould be requiredto applyto

the Chief Justicefor a clarification of this partof the orderasthe
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(ii)

court did not believeit was properto amendthe order of the
Chief Justiceto changeheamountof thearrears.

The husband’s contention that he made paymentstowards

clothes, education, toys, toiletries and diapers required an

affidavit with supportingdocumentatiorto absolvehim from an

obligation to pay the arrears claimed. Without such
documentationthe standardof proof to be appliedis on a

balanceof probabilities.

TheApplicationfor Disclosure:

(i)

(ii)

The request for disclosure of particulars relating to the
husband’s partnership was proportionate, relevant and
appropriate.

In makingthe orderfor disclosureegardshouldbe hadto the
Confidential Relationshipg(Preservation)aw and, whilst the
firm could haveopposedhe applicationfor disclosuretheyhad
notdoneso.

TheApplicationfor Costs:

CAN

DJvBJ&RK

The powersof the courtto makeordersariseunders. 21 of the
Matrimonial Caused.aw (2005Revision)which mustbereadin
conjunctionwith GCR Order 62 rule 4. The governingrule is
that costswill follow the eventand,in this case,the wife was
the successfulparty savefor minor matters.The court had a
wide discretionasto anorderfor costsand,in thecircumstances
of this casethehusbandvould berequiredto pay 50 percentof
thewife’s costs.

Family Law proceedings applicationfor leaveto appealGrand Court judge’s
costsmade prior to divorce decree;jurisdiction of the Grand Court to make
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costsordersin matrimonial proceedingsefore petition is proved- testto be
appliedby the Court whenconsideringapplicationsfor leaveto appeal

Grand Court CAUSE NO. FAM 66 OF 2014
Williams J
October 30th 2015

Legislation referred to

Matrimonial Caused.aw (2005R)
Matrimonial Causefkules(2005R)
GrandCourtRules,
SupremeCourtAct 1981
Judicaturd_aw (2013R)

Cases referred to

KSOv MJO & Ors[2008] EWHC 3031(Fam)
TelesystermternationalWirelessnc andanotherv CDC/ OpportunityEquity
PartnersLP & threeothers[2001]CILR Note21
Maria-Costatanzd.indsayFear v RichardDavid Fear D129/2005
Swainv Hillam, the Times4 Novemberl999EWCA (Civil Division)
PracticeDirection (Court of Appeal,Civil Division: Leaveto Appealand
SkeletorArgumentsP3 Novemberl998TLR

RoyMichaelMcTaggartv Mary ElizabethMcTaggart [2015] (1) CILR
123(CICA)

Darrell Hinesv EstherHassettD11 of 2006

BvB2014(2) CILR 234

Piglowskav Piglowski[1999] 2 FLR 763

Mr D McGrathfor the Petitioner
Mrs K Thompsorior the Respondent

Facts:

The parties were married on 17th February,2012 and a male child of the
marriagewas born on 4th July, 2012. The wife petitionedfor divorce on 15th
April, 2014. On 30th April, 2014 the husbandfiled his answerand cross-
petition. Up to thetime of this case the matterhadcomebeforethe courton six
occasions.
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This caseconcernedan applicationby the husbandor leaveto appealan order
madeby the GrandCourtin proceedingsn Septembe2015in which thejudge,
after consideringan applicationby the wife to vary anearlierordermadeby the
Chief Justice awardedcoststo the wife. The courthad, prior to the making of
the orderin a relatedhearingin November2014, expressediisquietwith the
natureandthe numberof applicationsbeing madeandthe fact that the divorce
remaineda contesteane.Dueto the concernaboutescalatingosts thejudgein

November2014hadorderedthatfor any hearinglisted for 30 minutesor more,
both partieswereto providethe courtwith a schedulesettingout their costsand
feesto date.The intention was that the schedulesvould, at eachstageof the
hearing,nform the partiesaboutthe escalatindevel of the costs.

The husbandheverthelesat the hearingin Septembe015failed to providean
affidavit requiredin the proceedingsandthis resultedn him giving detailedoral
evidencein chief which hinderedthe narrowing of the issuesprior to the
hearing. The court found that the wife was the successfulparty in the
proceedingandthe husbandvasorderedto pay 50 per centof the wife's costs
of preparatiorfor anattendancatthathearing.

The husbandappliedto the Grand Court for leaveto appealthe order on the
ground that the court had no jurisdiction to make an order for costson an
interlocutorybasisprior to the grantof a decreeof dissolution.It wascontended
thatin matrimoniallaw proceedingsprdersfor costscanonly be madepursuant
to s.21(e)of the Matrimonial Caused_aw, that no suchpoweris containedin
s.20of the Law and that thereforeno costsorder could be madeprior to the
provingof apetitionor cross-petition.

Held (dismissinghe applicationfor leaveto appeal)

() Thetestto be appliedwhenconsideringan applicationfor leave
to appealis ‘doesthe appealhavea real prospectof success?’
The real prospectof succesgest meansthe prospectmust be
realistic ratherthan fanciful. Telesysteninternational Wireless
Inc and anotherv CDC/ Opportunity Equity PartnersLP and
three others; Maria Costatanza.indsayFear v Richard David
Fear; Swanv Hillam.
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CAN

DJvSJ

(ii)

(i)

Leave to appeal may also be granted in exceptional
circumstanceseven though a case has no real prospectof
successwhen the point at issue raisesa questionof public
interest that should be examinedby the Court of Appeal.
Although the point being arguedis a novel one, this principle
doesnot apply to the presentcase especiallyasthe costof the
appealwouldfar exceedvhatis at stake.

The Grand Court Rules ordinarily do not apply to any
proceedingswhich are governedby the Matrimonial Causes
Rules.However,GCR Order1 r.2 (4) providesthat Order62 of
the GCR is an exceptionandthereforeapplies.Although s. 20
does not mention costs, there is no clausein the Law that
displacesany generalpowerthe GrandCourthasto awardcosts
at any stageof any proceedingsRoy Michael McTaggart v
Mary ElizabethMcTaggart

The GrandCourt'sdiscretionasto costsis a statutorydiscretion
conferredby the JudicatureLaw and remainsa broad one in
matrimonial proceedingsOrder 62 r. 1 (2) providesthat the
discretionunders. 24 of the JudicatureLaw shall be exercised
subjectto andin accordancewith Order 62. It is clear under
Order 62 r. 3 that proceedinggor which costsorderscan be
madeincludeinterlocutoryproceedings.

Family Law — divorce— maintenancependingsuit for spouse- principlesto be

applied

Grand Court

Williams J
December31* 2015

CauseNo: Fam 1050f 2015

Legislation referred to
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MatrimonialCaused.aw (2005R)

Cases referred to

Campbellv Campbell[1995]1 FLR 828CA
T v T (Financial Provision)[1990] FCR 169
TL v ML [2005] EWHC 2860(Fam)

Mr P Ebankdor the Petitioner
Ms SBushfor theRespondent

Facts:

The partieswere marriedin 2008.Therewereno childrenof the marriage.The
proceedingdor divorce wereinitiated by the Respondenby way of petitionto
the court dated 1% June 2015. The husbandis a Caymaniannational. The
Petitioneris a Jamaicamational. The Petitioner'sResidencyand Employment
RightsCertificateexpiredon the 15" July 2015,andthe Petitionerwasinformed
that this would not be reneweddueto the statusof the parties’ marriagebeing:
‘unstable’and‘not in tact’, accordingto the CaymanianStatusand Permanent
ResidencyBoard.The Petitionemnwasthereforeunemployedandunableto accept
employmentdueto her inability to gain a work permit as shecontinuedto be
marriedto the RespondenfThis statushasleft the Petitionerwithout the ability
to be gainfully employedin the Caymanislands.The urgenthearingrequestor
interim relief arose therefore as the Petitioner had had no income since
November2015andhaddebtsin the form of a creditcardandoutstandindoan
repayments.

Held (orderasfollows)

0] The court had an obligation to ensurethat the Petitionerhas
sufficient income to meet her day to day needsprior to a
contestedinancial provisionhearing,andwasthereforeentitled
to makeinterim spousabrdersevenif, atthefinal hearingthere
might be an issueasto whethertherewas a needfor ongoing
spousamaintenance.

(i) In accordancewith s.19 Matrimonial CausesLaw 2005, the
court would considerthe responsibilities needs financial and
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otherresourcesandthe actualand potentialearningpowersand
thedesertof the parties.

(iii) Relyingon T v T, Campbellv Campbelland TL v ML, any
interim order must be fair to both partiesand designedto last
until thefinal ancillaryrelief hearing,or approvalof a submitted
consenbrder.

(iv) Given the wife’s circumstanceshe husbandhad an obligation
to arrangehis financial affairs to enablehis wife’s basicdayto
dayneedgo bemetin theinterim.

(v) Any order madein the interim of ancillary relief proceedings
would not be indication of the final level of periodical
paymentspr indeedwhetherany final orderfor suchpayments
wasappropriate.

RM

KCP v JB

Children Law proceedings applicationto terminateappointmentof guardian
ad litem; applicationfor recusalof judge

Grand Court CAUSE NO. FAM 2450F 2010
Williams J
August 12th 2015

Legislation referred to

ConstitutionOrder2009

GrandCourtRules

PracticeCircularNo. 1, 2014

Anti-CorruptionLaw, 2008

Civil Servant€odeof Conduct

ChildrenLaw (2012R)

GuardiarAd Litem (Panel)Regulations2012
ECHR,Article 6

Standard# PublicLife Law, 2013(Guidelinesor 2015)
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Cases referred to

ReF (SharedResidenc®rder) [2003]EWCA Civ 592,[2003]2 FLR 397
Magill v Porter[2001] UKHL 67,[2002]2 AC 357

Ansarv LloydsTSBBankplc (2006)EWCA Civ 1462

TFvRF & DF & NMF [2007]EWHC 2543(Fam)
OxfordshireCountyCouncilv P [1995]1 FLR

Mr C Feeof Samsor&McGrath for the Applicant
TheResponderih person

Mrs C McCormacGuardianad Litem

Mrs R Mylesrepresentinghe child

Facts:

The partiesmetin Decembe2007 andbegana relationshiparoundApril 2008,
the mother(‘the Applicant’) wasaged20 andthe father(‘the Respondent’vas
aged28. A child, J,wasbornto the partiesin Decembef009.The partiesnever
married.In November2012the courtgrantedan orderpermittingthe Applicant
to removeJ from the jurisdiction to enableherto attendcollegein Tallahassee.
A contactorderwasalsomadeconcerninghe Respondent’'sontactwith J.

Acrimonious litigation commencedafter the orders were made, and the
Respondemmadeseverahllegationgelating,amongotherthings,to conflicts of
interestof the judgeandthe staff of the courtandallegedbreache®f his human
rights. After his criticism of the socialworker who was assignedo the casea
Guardianad litem was appointedby the court after consultationwith, andwith
the approval of, the parties. The Respondenteventually also made several
allegations against the Guardian. This case concerns two interlocutory
applicationanadeby the Respondenivhich the Courtrequiredto be considered
beforeits hearingof othersummonses the casefiled by both parties.Thefirst
wasan applicationfor anadjournmenbf an applicationby the Respondenthat
the judgein the caserecusehimself from further hearingthe case.The second
applicationwasfor the terminationof the appointmenbf the Guardianad litem
in thecase.

Recusal application
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During thetime whenthe Applicanthadbeengivenleaveby the Courtto reside
outsideof the Islandstherewere a numberof hearingsdealing primarily with
issuesof contactbetweenJ and the RespondentTensionsbetweenthe parties
were exacerbatedvhen the Applicant was grantedan expeditedsummonsto
extendleaveto removeJ for a longer period,asthe Applicant requiredtime to
concludeher studies After the expeditedhearing,the Respondenbecamevery
critical and madeseveralallegationsaboutthe conductof the judge, the court
staff and other personsconnectedwith his case,including his attorney-at-law.
His applicationfor legal aid was declinedon four occasionsand he alleged
specialtreatmentof the motherwith respecto her successfugrantof legal aid.
He submittedcomplaintsto the Judicial ServicesCommissionthe Premier,the
Leaderof the Opposition,the Governor,the Human Rights Commission,the
CaymaniarBar Associationandotherpersonsin makinganapplicationfor the
recusalof thejudgeandall of the courtstaff healleged,inter alia, thatthejudge
hadrefusedto admit evidencein the case,was disrespectfutowardshim, had
discriminatedagainsthim andhadpreconceiveahotionsaboutthe Respondent’s
finances

The Respondenappliedfor an adjournmentof his applicationfor the judge’s
recusalin orderto hearanothersummongelatingto thecase.

Application to terminate the appointment of the fdiem ad litem:

After the Respondenbad,in earlier proceedingsn 2012, complainedthat the
thenexpertin the casewasincompetentandnotimpartial, the Courthadordered
the appointmentof a Guardian ad litem to which both partiesagreed.The
Guardianad litem, who hadactedin a numberof mattersin the SummaryCourt
and the Grand Court, was married to the Court Administrator, but had been
selectedby a panelof guardiansn accordancevith GuardianAd litem (Panel)
RegulationsThe Respondensoughther terminationas Guardianafter arguing,
inter alia, thatthe Guardianwasbiased hada conflict of interestin light of her
marriageandhadbeendilatory in conductingenquiries.

Held (orderasfollows)

() In accordancewith the Overriding Objective set out in the
preambleto the Grand Court Rules,the Court is requiredto
actively casemanageall casesbeforeit and deal with every
matterin a ‘just, expeditiousand economicalway’; the Court
shouldensurethat the ‘normal advancementf the proceedings

is facilitatedratherthandelayed’. The manyapplicationsmade
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(ii)

CAN

KN v MN

by the Respondenivere notedandthe lengthydelaysin dealing
with the caseandit wasdeterminedhatthis wasnot a casein

which anadjournmentvould be appropriateand consistentvith

the Overriding Objective. There were no grounds for an
adjournment.

There were no sufficient grounds for the judge to recuse
himself. The Court was guided by the principles for the
consideratiorof an applicationof recusalsetoutin TF v RF &

DF & NMF by SumnerJ. Accordingly, the Court had to

consider the application for recusal seriously even if such
allegationswere wild and extravagantJusticemustbe seento

be donebut that doesnot meanthat judgesshouldtoo readily
acceptsuggestionsf appearancef bias. The test was that,
having consideredall of the circumstancesbearing on the
allegation that the judge could be biased, whether those
circumstancesvould leada fair mindedandinformedobserver,
adoptinga balancedapproachto concludethattherewasa real
possibilitythatthetribunalwasbiased.

An application for the termination of the appointmentof a
Guardianis ‘an unusualapplication,not lightly to be granted’
and shouldonly be madein ‘exceptionalcircumstances’. The
Guardianhadcarriedout her duty to safeguardhe interestof J
and the criticisms of her were without merit. Oxfordshire
CountyCouncilv P. Theapplicationfor terminationwasdenied.

Family Law — children —findings of fact— leaveto appeal

Court of Appeal

CICA No: 14 of 2015;Fam 1230f 2014

Chadwick, P, Rix and Field, JAA
December9th 2015

Legislation referred to

ChildrenLaw (2012R)

Case referred to
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BvB[2014]2 CILR 234

Ms D Owenfor the Appellant
Mrs K Thompsorior the Respondent

Facts:

The appealconcerneda determinatiorof the future long-termwelfare of athree
yearold child, thenresidingwith the mother,who lived in the Caymanislands.
The contactarrangementsnadein respectof the father, who at the time also
lived in the Caymarnislands werealsobeforethe Court.

Williams J, at an earlierhearing,had ordereda fact-finding hearingin orderto
determinethe truth regardingallegationsmade againstthe father of physical
abusetowardsthe child. The fact-finding hearingtook placein April 2015,with
MangatalJ handingdownherfindingson the 16" June2015. Mangatald found
that of the allegationsmadeby the mother,two were provenand a numberof
otherallegationsunproven.

The fatherwasgrantedleaveto appealagainsther findings by MangatalJ with
thefatherfiling noticeonthe 29" June2015,andthereafterpnthe 7" July 2015,
filing amemorandunandgroundsor appeal.

The Court's autumnalsessioncommencedn the 2™ November2015. Shortly
beforethis, Counseffor the fatherwrote to the Registrarof the Court of Appeal,
requestinghat the appealbe listed during the upcomingsessionnoting that it
had not beenlisted on the publishedlist of appealsto be heard.Prior to this,
therewas little to no communicationbetweenthe Court and Counselfor the
father.

The Registrarrespondedhat the appealcould be heardon the 13" November
2015, but thatin orderto enableto appealto be heardon saiddate,it would be
necessaryor all documentatiorio befiled with the Courtno laterthanthe 10"
November2015.

The requireddocumentsconsistingof a detailedbundle of materialsthat had

beenbefore MangatalJ, a comprehensivekeletonargumentand the judgment
of Mangatall werenotfiled with the Courtuntil the 19" November2015.At the

82



sametime, this bundlewas sentto Counselfor the mother.The Court directed
the matterto be heardfor amentionon 20" November2015.

A practical problemidentified by the Court was that the father’s work permit
was due to expire in February 2016, with the mother’s due to expire in
November2016.This changen circumstancesvasa matterfor consideratiorby
the Court, notablyasto whatwerethe suitablecontactarrangementésupervised
or unsupervised putin placebetweerthefatherandchild duringthe periodof
time that he was off Island. In orderto makesucha determinationthe Court
neededo takeaccount:a) of thefindings of MangatalJ; b) that MangatalJ had
grantedan appealrelatingto her findings; andc) that circumstancesadarisen
which had madeit impossiblefor the Court to hearand determinethe appeal
againsthosefindingsof factin thecurrentsession.

Held (orderasfollows)

(1) It was notedthat one of the problemsthat the Court of Appeal
facedwhenhearingthe appealasthe absencef atranscriptof
theevidencepresentedt Mangatal’'sApril 2015hearing.

If appealsfrom judgesin the lower courts conducting fact-
finding hearings was to become common place, serious
considerationwould need to be given for a the use of a
stenographeras in a criminal trial, becausewithout such a
transcript, the Court of Appeal was at a disadvantagein
determininghosematters.

(i) TheFamily Courtshouldbe slowto give leaveto appeain fact-
finding hearingsagainsttheir own findings. Leave to appeal
should be grantedonly if a point of principle existedwhich
neededo be determinedoy the Court of Appeal.lt shouldbea
matterfor the Court of Appealto determineif leaveto appeal
shouldbe grantedagainsfindingsof fact.

Fact-findinghearingsareintendedto achievefinality in relation
to factsuponwhich decisionsasto the child’s welfarearebased.
This objectivewould be seriouslyunderminedf leaveto appeal
findingsof fact wereto be grantedasa matterof course.
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(iii) Judgeswvereto beremindedthatlitigating pointsof principleis
an expensiveundertakingand shouldnot be regardedas being
‘par for the course’.Grantingleavein fact-finding hearingsvas
not easily reconciledwith the needfor finality without undue
expensanddelay.

RM

KQv PO

Family Law — joint physical custody— the paramountcyprinciple — principles
to beapplied

Grand Court CauseNo: Fam 39 of 2015
McMillan J (Actg)
December16” 2015

Leqgislation referred to

ChildrenLaw (2012R)
Case referred to

MW v FW CauseNo. Fam0004of 2013

Ms SBrooksfor the Petitioner
Ms L McDonoughfor theRespondent

Facts:

The partieswere marriedin Canadan 2002, and haveresidedin the Cayman
Islandsfor nine years.Thereare two children of the marriage,aged11 and 9
yearsold respectively.

The case concernedthe making of a final order relating to the living
arrangementof the children consequentupon the parties’ ongoing divorce
proceedings.
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Pursuanto thereportof a welfareofficer, the recommendatiofior the Courtto

considerwasthat of joint physicalcustody(sharedresidencepn an alternative
weekly basis.This wassupportedy the children’smother(the Respondenthut

was strongly opposed by their father (the Petitioner) who sought sole
responsibility for the residenceof the children, with the Respondentaving
overnightacces®verysecondveekend.

It wasagreedy bothpartiesthatthey shouldeachhavea significantrole in their

children'slives. Howeverthe Petitionerraisedconcernsaboutthe Respondents
history of recurringalcoholismandthe adverseaffectsthis might posein terms
of the welfare of the children. The Respondentounteredhat shehadbeenfree

of alcoholfor sometime, with a recentreportsubmittedto the welfare officer

speakingof the motherhavinghad sevenmonths’ of sobriety. It wastherefore
arguedthatif ajoint residenceorderwereto be made the Respondenivould be

capableof providingthe carerequiredfor the children.

Held (orderasfollows)

The welfare of the childrenis the court’s paramountconsiderationin
determining contestedresidency disputes.  In accordancewith the
recommendationf the welfareofficer, a joint residencerderwould be
madein relationto the childrenwho would residewith eachparentfor
alternateweeks.This orderwasclearly in the bestinterestsof both the
children and the partiesasit recognisedboth parentsas equalsin the
lives of their children,with neitherparentdeemed ‘visitor’.

RM
PCvJC

Family law — children — application for leaveto permanentlyremovechildren
from the jurisdiction — no need for detailed classification of the type of
relocation case— eachchild’s welfare to be consideredparamount

Grand Court CauseNo: Fam 18 of 2014;L/A 03560f 2013
Mangatal J
February 15" 2016

Legislation referred to
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ChildrenLaw (2012R)

Cases referred to

BvB[2013]1CILR

Paynev Payne[2001] EWCA Civ 166

ReY (Leaveto Removdrom Jurisdiction)[2004]2 FLR 330

ReF (Child InternationalRelocation)2012] EWCA 1364

K v K (Relocation:SharedCare Arrangement]2011] EWCA Civ 793

Mr D Hollandfor the Petitioner
Ms S Dobbynfor the Respondent

Facts:

Thecaseconcernedhe applicationof the mother(the Petitioner)to relocatewith
the two children of the marriageto the United Kingdom. The Petitionersought
to havethe childrenresidewith herduring schooltermtimesandto residewith
theirfather(the Respondentiuringthe schoolvacationperiods.
Theapplicationwasstronglyopposedy the Respondent.

The partiesto the marriagewere both born andraisedin England.The parties
metin Englandandmarriedin 2005beforerelocatingto the Caymanislandsin
Decembef005.Therearetwo childrenof themarriageM, born 7" March2007
andR, borng" Januan2010.Thepartiesseparateith 2013.

The partiesinitially agreedto a four day rolling sharedresidencybetween
November2013 and March 2014. However,the Petitioner'semploymentwas
terminatedn Decembel2013,at which point the parties’ discussiongurnedto

thefutureandthe plansfor the continuedshareccustodyof thechildren.

A point of disputerelatedto an agreementallegedby the Petitionerto have
occurredin early 2014, by which the childrenwould relocateto Englandwith

her. The Respondenarrguedthat no suchfirm agreementad beenmade.In

Januan2014,the Petitionertravelledto Englandto attendjob interviewsandto
beginto assesghe suitability of schoolsfor the children, on the basisof the
allegedagreementhatshemaintainedhe partieshadreached.
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Both parties agreedthat a sharedresidenceorder should be put in place
regardingboth children. The decisionfor the Court was whetherto allow the
relocationapplication,or to maintainthe statusquo with the childrenremaining
with their fatherduringtermtime andspendingvacationperiodswith the mother
in the UnitedKingdom.

On the 9" July 2014, Henderson] set out an order as follows, basedon the
circumstancess they then existed.HendersonJ acknowledgedhat the order
wastemporaryastheapplicationwith atthis stagepremature’.

1. By consenttherewould beasharedesidencerder.

2. Thechildrenwereto residewith the fatherduring the schoolterm until
furtherorder.

3. The motherwould be entitled, at her discretion,to have the children
residewith herduringthe schoolvacationperiod.

4. The childrenwere not to be removedfrom the Caymanislandsexcept
that the mother could, at her discretion,remove them to the United
Kingdomfor the summervacationperiod.

5. The fatherwould be at liberty to apply for a permanenbrder after he
hadobtainedoermanentesidency.

6. Themotherwould be at liberty to apply for a permanenbrderafter she
hadbeenin full time permanenemploymenfor at leastsix monthsand
hadobtainedsuitableaccommodatioffior thechildren.

Welfare reports recommendedthat the status quo should be maintained.
Although little weight was placedon thesereportsas they did not discussall
specificissuegrelatingto removalfrom the jurisdiction, Henderson) notedthat
they provided useful factual observationsand opinions on various relevant
matters.

The Petitioneropposedheserecommendations.
Sincethe 2014 order,the Petitionerhadrelocatedo the United Kingdomwhere

shehadtakenup employment. During this time, the Responderthadappliedfor
PermanenResidencyandhadbegunto cohabitwith hisnewpartner.
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Held (orderasfollows)

(i)

(i)
RM
RE v CD

The Court shouldnot dwell upondeterminingwhetherthe case
wasone of primary carer(Paynev Payng, sharedparenting(K

v K (Relocation: SharedCare Arrangemerjt or otherwisein

determiningheoutcomeof arelocationapplication.

The Courtshouldnot focuson the parents’'wishesor positions,
saveto the extentthatit wasnecessaryo considerwhat, if any,
impact this would have on serving the best interestsof the
children.

Applying theleadingauthorityof B v B, the Courtreiteratedhat
in relocationcasesthe paramountconsideratioris alwaysthe
childrens’welfare. Eachcaseshouldbe determinecby having
regard to the welfare checklist and, where relevant, earlier
jurisprudenceo providesuitableguidance.

Family law — financial provision — ancillary relief — whetherthe Court has
power to order periodical paymentsfor school fees— what is meant by the
courts’ s.19duty to havefirst regard to the bestinterestsof the child — what
constitutesa matrimonial asset— effect of contributions by parties towards
purchaseof matrimonial home— US incometax asa marital debt— suitability
of MesherOrders

Grand Court

Williams J
February 18" 2016

CauseNo: Fam 1190f 2012

Leqislation referred to

ChildrenLaw (2012R)
MarriedWoman’'sPropertyAct 1870
MatrimonialCause#\ct 1973
MatrimonialCaused.aw (2005)
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NationalPensiond.aw (2012)

Cases referred to

ATvJT[2012]Fam34

B v B (MesherOrder)[2003] 2 FLR 28

CvCJ[2007-8]GLR Note 1

Charmanv Charman(No.4)[2007]1 FLR 1246

Doakv Doaké& Riley[2002] CILR 224

DorneyKingdomv Dorney-Kingdonj2000] 2 FLR 285

Ebanksv ZelayaEbanksCICA 23/2012,2014(1) CILR Notel

Hoddinottv Hoddinott[1948] 2 KB 406

Jonesv Maynard[1951]Ch572

K v K (Financial Relief: Managemenof Difficult Cases]2005]2 FLR 1137
L vL (SchoolFees:MaintenanceEnforcement)1997]2 FLR 252
McTaggartv McTaggart[2011]2 CILR 366

Mesherv Mesher& Hall [1980]1 All ER126

Miller v Miller; McFarlanev McFarlane[2006]2 AC 618

Practice Direction Periodical Payments- Ancillary Relief: Paymentof School
Feeg[1983]3FLR 513

Practice Direction Periodical Payments- Ancillary Relief: Paymentof School
Feeq[1987]2 FLR 255

ReBishop[1965]Ch 450

Richardsv Dove[1974] 1 All ER888

Suterv Suter& Joneq1987]Fam111CA

Tattersallv Tattersall[2013]|EWCA 772

Valerie AyalaGordonv JeffreyRaymondNVatler CICA (Civil) 13/2014

Wv W[2009]CILR 225

Whitev White[2001] 1 AC 596

Wightv Wight[2006] CILR 1

Woodv Wood[2009]CILR 255

Authoritative works referred to

Hansard HL Vol 359

Jackson'sVlatrimonial Finance9™ Edition

Precedentfor ConsenOrderss™ Edition, SolicitorsFLA
RayderandJacksoron DivorceandFamily Matters15" Edition
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Mr C Feeof Samsor& McGrathfor the Petitioner
Mr G Hampsorfor the Respondent

Facts:

This caseconcernedan applicationfor ancillary relief madeby the Petioner
wife, who is a Caymanian national, against the Respondenthusband an
Americancitizen,who hasCaymanianStatus The wife did not file asummons
for ancillaryrelief, buthercross-petitiorcontainedherelief sought.

The partieswere aged52 and 53 respectivelyand were marriedin 2000. The
husbandhas two adult children from an earlier marriage. There were three
childrenof the marriagebetweerthe Petitionerandthe Respondentagedl5, 13
and11. The husbandid not haveany contactwith the childrenof the marriage
and had made no applicationsregardingtheir care pursuantto s.10 of the
ChildrenLaw 2012.

Severaissuef contentioraroserelatingto:

1. responsibilityfor paymentof the children’s school fees and whetherthe
Matrimonial CausesLaw 2005 permitted the court to order paymentof
educationatostswithin anorderfor periodicalpayments;

2. the meaningof ‘first consideration’of children and how this affectsthe
division of assetandappropriaterdersfor ancillaryrelief proceedings;

3. thedeterminatiorof whatarerelevantmatrimonialassetsandconsideration
of whatis meantby a matrimonialdebt/liability;

4. thesuitability of MesherOrders.

School Fees:

Counselfor the husbandsubmittedthat s.21 of the Matrimonial Caused_aw
2005 did not permit the court power to order a party to ancillary relief
proceedings$o payschoolfeesin theabsencef consent.

S.21 of the Matrimonial CausesLaw 2005 gives the court power to order
paymentof school fees, which are regardedas being a form of periodical

paymentWhilst thereis no provisionwithin the Matrimonial Caused.aw 2005
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which requiresthe partiesto considerthe mannerof the child’s educationasis
the casein the Matrimonial CausesAct 1973 andthe Matrimonial and Family
ProceedingsAct 1984 (both English legislation), the courts are able to give
consideratiorto this whenpayingregardto the requirementhatthe childrenare
to bethe court’sfirst considerationvhenexecutingheir dutiespursuanto Ss.19
ands.21of the Matrimonial Caused.aw 2005.

Ss.21ands.190f the Matrimonial Caused aw givesthe courta wide discretion
concerningfinancial provision orders.The Courts, when deciding whetherto
exercisetheir powersand, if so, in what manner,have traditionally looked to
guidancefrom the s.25(2) factors found within the Matrimonial CausesAct
1973.This enabledthe Courtto determinewhatis fair for the partiesin all the
circumstances.

Matrimonial Assets:

The primary assetof the partieswasthe former matrimonialhome,which was

heldin both parties’namesjointly. The husbandcontendedhatthe partieswere

entitledto an equalsharein the division of the property,which was mortgage
free. The wife soughtan outright transferof the propertyinto her sole name,
with no provisionfor anypaymento the husband.

The husbandhadtakena ‘draw-down’ sumfrom his pensionfund in orderto

pay off the existingmortgageon the matrimonialhome.The husbandcontended
that therewas a trigger point for repaymento the pensionfund on transferof

legal ownershipi.e. a saleto a third party or on the outright transfer of

ownershipto the wife. The husbandcontendedthat if the property was
transferredo the wife, the resultwould be arequirementor him to payback10

per cent of the market transfer value in accordancewith s.52C (9) of the
NationalPensiond.aw 2012.

The wife contendedhats. 52C (9) would nottrigger a repaymentsin the case
of anoutrighttransferasthelegislationdid not equatea transferwith asale.The
wife soughtto rely on s.55(2)of the Law which stateshat the provisionwithin

s.55(1) (rendersinga transactionvoid if it purportsto convey,assign,charge,
anticipateor give as security)did not apply to a transferrequiredby a court
orderrelatingto thetransferof asset®n divorce.
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The husbandurther contendedhat the wife wasin possessionf jewellery of

significant value, a claim which was contestedby the wife and supportedin

evidence by her parents. The wife claimed that the jewellery was of a
significantly lower value than claimed by the husband,and that the items in

questionwere gifts from her motherwhich had beenreturnedasthey hadbeen
identified as family heirloomsto be kept within the family. The husbandhad
alsolistedthewife’s weddingring whenseekingdisclosureof assets.

Mesher Orders

The courtconsideredhe practicalproblemsassociateavith the useof Mesher

Ordersandrelieduponthe guidanceof ThorpelLJ in DorneyKingdomv Dorney-
Kingdom whereit wasnotedthatit wasnecessaro find aclearjustificationfor
why aMesher Order should not be utilized. It was further  noted that

whenconsideringvhetherthereshouldbea MesherOrderandthe percentage
sharego beallocateduponsale the Courtshouldhaveregardto thewife’s
housingneedsatthetime of the saleandcompensatioto herfor havingto draw
on herown resourceso maintainthe propertyuntil thatdate. It wasnotedthat
thepropertyin questionin this casehadno mortgageandthewife would notbe
payingoccupationatent.

It wasfurther notedthat one of the advantage®sf the MesherOrderis thatthe
obligation to regardthe children of the marriageas the first considerationin
ancillaryrelief proceedingss inherentwithin suchanOrder.

Matrimonial Debts/Liabilities:

A questiorfor the courtto determinevaswhethera US tax liability of a partyto
the marriage would be consideredh marital debtfor the purpose®f determining
the parties assetsand liabilities in ancillary relief proceedings The husband
contendedhathehadaccrueda significant US tax liability, andthatthis should
be treatedasa matrimonial debt This debt had resulted from short or non-
paymentsdy thehusbandetweertheyears2006-2012Thewife contendedhat
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thedebthadresultedrom thehusband'Sailureto file histaxreturnsin a
responsiblenannerThe courtstatedhat:

‘asa generalrule, for a US citizen,incometax is a necessargxpensencurred
in the processof earning marital income.Therefore to the extentthat income
tax is baseduponmarital income tax liability shouldgenerallybe treatedasa
marital debt. This doesnot dependon whetherthe taxesare paid in a timely
fashion.A debtincurred for a marital purposebenefitsthe marital estateand
shouldbe paid fromthe marital estate.’

Held (orderasfollows)

(i)_Education Costs:

English jurisprudenceconfirmed that the appropriateapproachwhen
consideringchildrenin ancillary relief proceedingswvasto haveregard
to their bestinterestsas a first considerationput this was not to state
that children were to be regardedas the paramountconsideration.
Neither did S.19 of the Matrimonial CausesLaw 2005 make the
interestsof childrenparamountAccordingly,it would not bethe correct
approachto have regardonly to the bestinterestsof the child when
making financial orders,without giving consideratiorto the others.19
factors.

On the facts, the husbandvasto be responsibléor the paymentof all
schoolfeesuntil the relevantchild completedfull time education.The
partieswereto agreeandshareadditionaleducationakxpenses.As the
schoolfeesformed part of the periodical paymentsthe level of child
maintenancavould be low and would expire when the relevantchild
reacheghe ageof 18, or completedull time educationup to the ageof
21.

(i) _Matrimonial Assets and Mesher Orders:
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Thecourtagreedhatif apartyreceiveda paymentfollowing the saleof

the property in question, pension fund withdrawals should be
replenishedrom the sale.However,s.52(c)(9) of the NationalPension
Law 2012 madeno referenceto the issueof property transfersupon
divorce. As such,the court was unableto drawna firm conclusionon
this issue.However,the court opinedthatif the repaymentequirement
did apply to suchtransfers,it would be for the husbandto make any
suchrepaymentishe would bethe solebeneficiaryof theincreasen his

pensionfund. The husband’sdraw-downcontributionto the homewas
to be equatednith thatof the wife’s contributiongto theinitial purchase
andrenovation®f the property;the draw-downhadnot givenriseto an

increasednterestin thevalueof thehome.

The former matrimonialhomewasto be held on trustfor the partiesas
beneficialtenantsn commonuntil theyoungesthild attainedthe ageof
18, at which point the trigger for salewould occur.As the propertywas
free of mortgage the wife wasto be responsiblefor maintenanceand
decorationof the home,aswell the costof insuringthe homeuntil the
salewas completed.Thesecontributions,coupledwith the fact that the
wife lackedthe samecapacityto raise capital as the husbandmadeit
just andfair to awardthe wife 55 per centandthe husban5 per cent
fromtheproceedsromthe sale.

Bank accounts, pensions, vehicles and contents of the former
matrimonialhomewere alsoto be regardedas matrimonialassetgo be
included in the calculations undertakenwhen dividing the assets.
However,thesemay be offsetto accommodatelisparitieswhendealing
with the final division of the parties’ assetsand retained by the
individuals.

In relation to the inherited or gifted family heirlooms, unlessit was
shownthat, on a balanceof probabilities,the itemsin questionhad a
substantiabndrealizablefinancial value,suchitemsare generallyto be
omitted from the calculations when matrimonial assetsare being
divided. Regardinghewife’s weddingring, the principleto be applied
wasthat unlessit was demonstratedhat it was expresslyintendedfor
thejewelleryin questiorto be returnedto the giver, jewelleryis for the
recipientto keepin theeventof therelationshipgoreakdown.

(i) Matrimonial Debts/Liabilites:
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A debtincurredfor a marital purposewhich benefittedthe marriage
estatewas to be paid from the parties’ joint assets. Whilst being
satisfiedthata portion of the maritalincomehadbeenredirectedby the
husbandrom the paymentof incometax for the benefitof thefamily, it
wasfoundthatdueto him beingsolelyresponsibldor the unilaterallate
filings and due to his continuedfinancial mismanagementhe debts
which hadaccruedasaresultwerenonmaritaldebts

RM

CMS v RGS

Divorce— contestedlivorce— unreasonablebehaviourtest— Matrimonial
Caused.aw (2005R) — civil standardof proof

Grand Court CauseNo: FAM 177/13
Williams J
August 10th 2015

Leqislation referred to

MatrimonialCaused.aw (2005R)

Cases referred to

Grenfellv Grenfell[1978] 1 All ER561

Gollinsv Gollins[1964] AC 644

Livingstone-Stallardr Livingstone-Stallard1974] Fam47
Katzv Katz[1972] 1 WLR 955

Av A (19/2009)

F v F (2003-4)GLR Note29

MsV Allenfor the Petitioner
Responderih person

Facts:

The Petitionerwife andthe Respondenhusbandboth United Statesnationals,
marriedin the Caymanislandson 26th March 2010. They had one son, P, on
16th March 2012 and lived togetheruntil July 2013. The couple attempted
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marriage counsellingwhich broke down in June 2013 due to the husband
seekingto controlthe sessions.On 26" August2013thewife filed a Petitionfor
Dissolution of the Marriage on the ground of the husband’'sunreasonable
behavioumnders.10(1)(b)f the Matrimonial Caused.aw (2005Revision).The
husbanddefendedthe Petition, denying that the marriage had broken down
irretrievably. He contendedthat the wife was making such allegationsonly
becausderlawyerandthird partieswereinfluencingher.

The wife allegedthat the husband’'aunreasonabléehaviourincluded;unlawful
retentionof P in Florida; his controlling and overbearingoehaviourconcerning
the raising of P, including not allowing her to take P out of the apartment
complex unaccompaniedand restricting the time that she spent with P;
guestioningher capacityto carefor P in an insulting manner;control of the
wife’s movements;and exerting improper emotional pressure.The husband
allegedconcernsaboutthe wife's mentalhealthand her ability to carefor P as
well asaccusinghewife of multiple affairs. Despitecontinuouslyallegingto the
courtthatthe marriagewas ‘salvageable’ he soughtto includea Cross-Petition
on 14" April 2015 whichwasdenied.

Thewife sufferedfrom depressiomndat differentstagesadto takemedication.
The marital issuesand numeroudegal proceedingsnvolving the breakdownof
therelationshipandcareof P hadexacerbatetiermentalcondition.

Contested divorces and unreasonable behaviour

S. 10(1)(b) of the Matrimonial CauseslLaw provides that irretrievable
breakdownof the marriagemay be proved by satisfying the Court that the
Respondenhasbehavedn sucha way thatthe Petitionercannotreasonablype
expectedo live with theRespondent.

Thereis little Caymanlislands’caselaw to determinethe approacho be taken
when dealing with a contesteddivorce petition, particularly in relation to
behaviour.Thereforethe presentjudgmentincluded a detailedreview of case
law from otherjurisdictions.

In Livingstone-Stallards Livingstone-Stallardhe testto establisithe behaviour
groundunderEnglishlaw wasformulatedas,

‘would any right-thinking personcometo the conclusionthat this husbandhas
behavedn sucha way that this wife cannotreasonablybe expectedo live with
him'.

It was addedthat the Court was also requiredto considerthe effect of the
Respondent'®ehaviouron the Petitioner. Thisinvolvedtakinginto accounthe

96



whole of the circumstanceghe charactersthe personalityanddispositionof the
parties.

In Katzv Katzit washeldthatit wasthe effector reasonablyapprehendedffect
of the Respondent'behaviourthat hasto be consideredThe questionwasto
ask whetherthere existedbehaviourof such gravity that causedthe Court to
cometo the conclusionthatthe Petitionercannotreasonablype expectedo live
with the Respondent.

While makingit clear that the Caymanlisland’s court was not bound by the
decisionsof the Royal Courtof Guernseyilliams J referredto the summaryof
principlesin F v F which, having affirmed the approachtakenin Katz added
that:

‘the burdenof proofis on the personalleging that the other spousenasbehaved
in sucha way that he or she cannotreasonablybe expectedo live with the
Respondentt is for the personmakingthe allegationto provethe behaviourby
the otherparty andthat he or shecannotreasonablybe expectedo live with the
Respondentand, unlesshe or shesatisfiesthe court of both thesematters,the
courtwill nothold thatthe marriagehasbrokendownirretrievably. Divorceis a
civil matter, and the allegations must be proved by a preponderanceof
probabilities’

Held (grantingthe Petition)

0] The factualissuesof bearingin the contestedetitionincluding
the husband’sonductandthe effectof it onthe wife wereto be
considered.The husband’s state of mind was also to be
considerecand it was notedthat that in certaincircumstances
conductthat may be viewed astrivial may amountto sufficient
behaviourfor the purposesof s.10(1)(b)of the Law if it was
found to have been continuedwith callous disregardof its
effect, wherethe sensitivity of the wife wasknown. The wife’s
depressionvasto betakeninto accountwhenassessinghether
shecouldreasonablye expectedo live with thehusband.

(i) The husband’s continuous stream of criticism of the wife
(including referring to her as ‘psychotic’), and serious
allegationsmadeboth againsther and numerousprofessionals,
gavegreatinsightinto thehusband’spersonality. He wasof the
view that his approachwasalwaysthe right oneandthatif any
personor professionaheld a differentview, it meriteda formal
complaintagainstthem. This, and other controlling behaviour
by the husbandformedpart of a courseof conductthat clearly
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detrimentallyaffectedthe wife. Thesefactorscoupledwith the
husbandhaving wrongfully retainedP in Florida, knowing of

the detrimentalimpact this would have on the welfare of the
wife, amountedto behaviourfor the purposesof s.10(1)(b)of

the Law. Thereforethewife haddemonstratedn the balanceof

probabilitiesthat she could not reasonablybe expectedto live

with the husbandThe gravity of the behaviourwassuchthat it

would be unreasonablé expectthe wife to continueto endure
it andremainmarried.

(iii) The divorce was granted and each party afforded the
opportunity to file submissionsasto costswithin 21 days of
Judgment.

LJ
LN v MN

Divorce— ancillary relief —financial provision—lump sumorder— insufficient
assets- effectof poor health of party and costsof care on the division of assets

Grand Court CauseNo: FAM 158/14
Williams J
October 26th 2015

Legislation referred to

Matrimonial Caused.aw (2005R)
Matrimonial Cause#ct 1973

Cases referred to

Valerie AyalaGordonv JeffersorRaymondiNatler CICA (Civil) 13/2014
McTaggartv McTaggart[2011]2 CILR 366

Miller v Miller [2006] UKHL 24

Wv W [2009]CILR 225

ATvJT(2012)Fam34

Mr G Dilliway-Parry for the Petitioner
Mr C Feefor theRespondent

Facts:
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This caseinvolveda petitionfor ancillaryrelief by the PetitionerLN, aged58, a
Philippine nationaland naturalisedCaymanianagainsther 86 year old British
husbandMN, alsoa naturalisedCaymanianOn 15th August2014thewife filed
a Petition for Dissolution of the Marriage. She did not file a Summonsfor
ancillary relief but her AmendedPetition dated18th June2015 containedthe
relief sought.

The parties met in the Philippines in 1982 and cohabited together from
Decembed 987whenthe Petitionermovedto the Caymanislands.Theymarried
on3d" April 1994.Tendaysprior to the marriage the Respondenprovidedthe
Petitionerwith a letter/agreemenivhich set out his financial position and his
proposalsfor what shouldhappenif they divorced. Whilst it was acceptedby
counsel that this was not a binding pre-nuptial agreement,the document
evidencedhe financial assetof MN at the time of the marriageandillustrated
that the majority of assetseing broughtto the marriagewere contributedby
him. The partiesseparatedn May 2014, after a twenty year marriage.There
were no children of the marriage,althoughMN had a son from a previous
relationshipwho hadpowerof attorneyto dealwith his asset®n his behalf.

The Respondenhad a history of poor health commencingaround 1998. He
suffereda heartattackin February2014 and required extensivetreatmentin
JamaicaSincehis returnto Caymanhehadrequiredcostly24-hourcare.

Principles to be applied in ancillary relief proadiags:

The Law pertainingto the making of periodical paymentordersand to the
division of matrimonialassetds foundin s.19of the Matrimonial Caused_aw
which provides:

‘In dealingwith all ancillary mattersarising underthis Law the court shall have
regard first of all to the bestinterestsof any children to the marriage and
thereafterto the responsibilitiesand financial and other resourcesactual and
potentialearningpoweranddesertof the parties.’

S.19mustbe readin conjunctionwith s.210of the Law dealingwith the orders
which areavailable for exampldump sumorders dispositionof propertyorders
or periodicalpaymentsSs19 and21 of the Law give the Courtawide discretion
whenit comego financial provisionandanyawardsmadeto the parties.

The Courtsin the Caymanlslands,in decidingwhetherto exercisetheir powers
unders.21,andif so,in what mannerhavetraditionally hadregardnot only to
the mattersset out in s.19, but also the relevant factors of s.25(1) of the
Matrimonial Cause®Act 19730f England& Wales.Thefactorsto be considered
thereundeinclude:the incomeandearningcapacityof the parties,the property
andfinancial resource®f the parties;the financial needsand obligationsof the
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partiesithe standaraf living enjoyedby the partiesbeforethe breakdowrof the
marriageithe ageof the parties;the durationof the marriage physicalor mental
disability of the parties;contributionsmadeby the partiesto the welfare of the
family andthe conductof the parties.

In Valerie Ayala Gordonv JeffersonRaymondwatler the Court reiteratedthe
principlesset out in McTaggartv McTaggartnamelythat the approachto be
takenwhenconsideringhe casdaw emanatingrom EnglandandWalesis that
suchauthoritiesareof assistancerovidedthe principleis appliedthateachcase
must be decidedon its own facts. Indeed,extensivecitation of suchauthority
could‘confuseratherthanilluminate.’

With this caveatin mind, it wasnot necessaryo look beyondthe decisionof the
Houseof Lordsin Miller v Miller whichidentifiedthreerelevantprinciplesto be
applied (absentany questionof the bestinterestsof children arising) namely:
need,compensatiorand sharing. The ultimate objective for the Court was to
give eachparty an equalstartto independentiving. Whilst poor healthon the
part of one spousemay createa needfor greatercapital, the court was still to
performa balancingexercise.

In Wv Wthe Presidenhadstated:

‘Onthebasisof thenewapproachto theinstitution of marriageandthefactthat
it is a unionof partners.. . Eachthereforewould be entitledto equalshareof the
assetsaacquiredin the marriage,unlessthereis goodreasonto departfrom that
principle.”

The Presidenthenconsideredheissueof propertybroughtinto the marriageby
onepartyin particularwhich wasto betakeninto account. In this respecit was
statedhowever:

‘in the ordinary course this factor can be expectedo carry little weight,if any,
in a casewherethe Claimant'sfinancial needscannotbe metwithoutrecourse
to this property.’

In summary,the principles as set out thereforeemphasisethat the Court is
charged with dividing the assetsin a fair and equitable manner, whilst
attemptingo achievea cleanbreak.

Held (orderasfollows)

0] This was a difficult case,especiallydue to the husband'sage
andhis significantfull time carecostsassociatedvith his severe
ill health,coupledwith the wife's ageandlack of employment
history. Thedifficulty wascompoundedby thelimited valueof
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LJ

(ii)

(i)

thetotal assetsvhich, evenif it wereappropriateo split equally
betweerthe parties,would not be sufficientto providefor their
long term, or possibly even medium term needs.The total
remainingmatrimonialassetsat the time of the hearingtotaled
$101,466.The wife submittedthat an additional$169,940held
in the husband’scompany’saccountsshouldalso be classified
asmatrimonialproperty.

Whilst the wife had relocatedto the Caymanlislandsand the
marriagewas of long duration, there were no children to the
marriageandthe wife had madeno financial contributionto it.
Giventhattherewasno orderwhich would satisfyboth parties’
long term needson the assetsavailable,the matrimonialassets
shouldbe split in 50 per centsharesand a lump sum payment
awardedto the wife, therebyachievinga cleanbreakwith no
orderfor spousamaintenance.

The company assetsshould not be classedas matrimonial
property sincethere had beenno mergingof non-matrimonial
assetsvith the alreadyacquiredassethavingremainedseparate
throughoutthe entire marriage. Therefore these were to be
retainedby thehusband.
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IMMIGRATION LAW

In The Matter of Section 17(2) of the Immigration Law (2013R)

And

In The Matter of an Application for Permanent Residence and Employment
Rights by Michelle Jean Hutchinson -Green

And

In The Matter of an Application for Permanent Residence and Employment
Rights by Alisha Myriah Racz

Permanent residenceand employmentrights — appeal against refusal of
permanentresidenceand employmentrights — duty of Immigration Appeals
Tribunal to observethe rules of natural justice and the duty of full and frank
disclosure— duty of heightenedscrutiny of the Court when consideringsuch
issues — whether Tribunal acted in breach of the principle of doubtful
penalization — tribunal directed to rehear the matter — whether tribunal
requiredto applythe current law or the law at the time of the application.

Grand Court CauseNos: G0386and G0387/2013
SmellieCJ
August 28th 2015

Leqislation referred to

CaymanislandsConstitutionOrder2009S.19(1)
ImmigrationLaw (2013R)

Cases referred to

AssociatedProvincial Picture Housed.td. V WednesburZorporation[1948] 2
All ER680

R v Ministry of DefenceEx parte Smith[1996] QB 517

AxisIntl. v Civil Aviation Authority (2014)(1) CILR 12

Rv Secretaryof State exp. Doody[1993]1 All ER151

Lloydv McMahon[1987]1 All ER1118

Wisemarv Bornemar[1969] 3 All ER 275

Ford v ImmigrationAppealTribunal [2007] CILR 258

Rv Z[2005]3 All ER95

Mr R McMillan for the Applicantsin bothcauses

Mrs SBothwellfor the Respondents bothcauses
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Facts — Cause No. G0386:

In Cause0386 of 2013, the Applicant appealedagainsta decision of the
Immigration AppealsTribunal (the ‘IAT") to refusethe Applicant’s application
for permanentesidenceandemploymentights (‘PR’).

The Applicantwasa citizen of Jamaicavho hasresidedin the Caymanislands
sincel996.The Applicantfirst appliedfor PRon 7" November2006.The Board
considerecher applicationon 1** May 2009 under the 2007 Revision of the
ImmigrationLaw andRegulationsandawardecher 81 points,whenanawardof
a minimum 100 pointswasrequiredfor a grant.Uponrehearingsomefour and
a half yearslater, the IAT, in its decisionof 17" October2013,awardecher 92

points. However, despitethe overall award being higher, the IAT reducedthe
numberof pointsawardedo her on threecrucialfactors,namely,'Occupation’,
‘Skills andFunds’and‘Salary’. Theresultantreductionin thesethreefactorsby
9 points meantthat the applicant'saward of 92 points would otherwisehave
satisfiedthe minimumof 100 pointsrequired.

The applicantcomplainedabouttheirrationality of the applicationof the award,
failure to notify and proceduralfairness. The Applicant claimed that the
‘logistical materials’usedto determineher casewerea later versionof the Law
and EmploymentRelationsdatabasé€asat 2013)anda pointscalculationchart,
createdsubsequento the original hearing,causingprejudiceand detrimentto
her. The IAT assertedhatin accordancevith the Immigration Law, the matter
wasconsideredfreshin 2013againstthe Law in placeat thetime, andthatthe
Tribunalhadthediscretionto adjustthe pointsawarded.

Thefollowing werethethreedistinctgroundsto theappealwhich asserted:

1. alleged breachesof the rules of naturaljustice in the IAT's
determinatiorto reducethe pointsawardedby the Boardon the
threecrucial factorswithout first giving the applicantnotice of
thatintentionandanopportunityto respond,

2. irrationality of the awardof pointsin the face of andcontraryto
the objectiveevidenceshowingthat the applicanthadenhanced
her occupationaposition,increaseder skills by way of further
trainingandeducatiorandincreasedherfundsandsalary;

3. thelAT’s relianceuponlater versionsof the logistical materials
(only someof which wereauthorizedandpromulgatedinderthe
regulations)which had beento the detrimentof the Applicant
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andwereall in breachof the principlesof doubtful penalization
andretrospectivity.

Held (orderasfollows)

(i)

(ii)

Heightened scrutiny and the Courts duty of protective

oversight; irrationality:

The Court’s ability to scrutinize administrativedecisionswas
now enshrinedin the Constitution Order 2009 s.19(1), which
providedthat all decisionsandactsof public officials mustbe
lawful, rational,proportionateandprocedurallyfair. This wasin
additionto along history of Englishcaselaw decisionssuchas
Associated Provincial Picture Houses Ltd. v Wednesbury
Corporation and the evenmore stringent‘heightenedscrutiny
test’ expoundedn R v Ministry of DefenceEx parte Smith

This approachwas confirmed by the Caymanislands Grand
Courtin Axis Intl. v Civil Aviation Authority which determined
that,in adjudicatingdecisionmakingin a humanrights context,
the Court should not necessarilybe looking for an extreme
degree of unreasonablenesscapriciousnessor absurdity,
somethingesswould suffice. This was especiallyso wherethe

decision-makethad failed in its duty to make full and frank

disclosure to the Court. In such cases,the margin of
appreciationwhich would otherwisehavebeenaccordedo the

IAT’s decisionmaking processwas erodedto the point where

the evidential burden shifted onto the IAT to establishthe

reasonablenessf the decision. On the facts of the present
Appeal,the IAT hadfailed to fulfil this duty in relationto the

logistical materialsupon which it basedits decision.It should
have disclosedthe versionsof the material that it had relied

upon and the mannerin which it madeits decision; without

having done so, it was impossiblefor the Court to adjudicate
whetherthe decisionwas reasonable. It followed that in the
absenceof a rational explanationfor it, the decisionto reduce
thepointsin theabove-detailedategoriesvasirrational.

Natural Justice:

Modern case law emanating from both the local and
internationalcourts,provideda clearguideto the applicationof
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therulesof naturaljustice. Theserulesrequiredthat an affected
party be givenanopportunityto makerepresentationandto be
informed of the relevantinformation known to the decision
maker before an adverseconclusioncontrary to that party’'s
interestis arrived at by the decisionmaker. On the present
facts,in relying uponthe logistical materialswithout affording
the Applicant the opportunity of respondingto its intended
applicationof themto herdetriment,the IAT hadclearlyfailed
to satisfytherequirement®f procedurafairnesamposedby the
principlesof naturaljustice.

(iii) ThePrinciplesagainstdoubtfulpenalizationyetrospectivityand

ultra vires

A comparisorof the stateof the Law asit stoodat the time of
the Applicant’s applicationsand the Law asit stoodnow was
undertakenby the Court. The unconscionablylong delay of
somesevenyearsfrom the applicationin November2006to the
refusalby the IAT in October2013 was noted. This fact was
important becauseduring the period of delay, the Law,
Regulationsand logistical materials changedand this might
haveoperatedo the detrimentof the Applicant,diminishingher
prospect®f success.

The principle against doubtful penalization, namely, that a
personshouldnot be penalizedexceptby applicationof clearly
stated law and should not be put in peril on account of
ambiguity, was an enshrined principle of statutory
interpretation. It was thereforeconcludedhattheretrospective
application of the Board’s points calculation chart to the
detrimentof the Applicantwasimpermissible The samewould
hold true in the use of any other logistical materialseven if
lawfully authorizedbut which changedetweerthetime of the
Applicationandthetime of the decisionmakingsoasto operate
to thedetrimentof the Applicant. The Courtnoted:

‘The sum effectand the conclusionto which I am compelled
therefore,is that the application of the current Points System
could operateand reboundto the detrimentof the Applicant
when comparedto the 2004-2010Points Systemin ways not
clearly contemplate@nd permittedby the Legislature For that
reason, the principles against doubtful penalization and
retrospectivityof the Law, are also engagedand require that |
direct that the rehearing of the Applicant's application by the
IAT takesplace pursuantto the Law and regulationsas they

105



a)

b)

C)

d)

stood at the time the application was taken by the Board...
pursuantto the versionthat was applicable at the time of the
Board’shearingof theapplication.’

Theseconclusionsveresummarizeasfollows:

The IAT had regrettablyimpededthe courseof justice in its
reliance upon the logistical materials without first having
affordedthe Applicantthe opportunityto speakio thatmaterial.

The lAT hadalsoregrettablyfailed to discloseto the Applicant
andto the Court, the extentand mannerof its relianceuponthe
logistical materials such that the Court had been unable
objectivelyto assesthereasonableness thatreliance.

The IAT would thereforenot be accordedhe usualmargin of
appreciationfor its decision;in failing to meetits duty of
disclosureit had alsofailed to dischargethe evidentialburden
which restsuponit to overcomethe prima facie irrationality of
its decision.

In failing to discloseto the Applicant the logistical materials
upon which it intendedto rely, including the Board’s points

calculationchartwhich had hitherto neverbeenpublished,the

IAT hadalsoactedin breachof the well-establishegrinciples

of naturaljusticein a mannerin contradictoryto the guidance
givenby theGrandCourtin the Ford case.

The Board's points calculation chart which was never
promulgatedunderthe Law or Regulationswas unauthorized
and its application by the IAT to the Applicant’s casewas

thereforeultra vires void andof no effect.

In requiringthatthe IAT re-heardhe Applicant'sappealjt was

alsodirectedthatin ordernotto fall foul of the principle against
doubtful penalizationjt did soby havingregardto the Law and
Regulationghatwerein placeat the time of the hearingbefore
the Board and beforethe IAT. The IAT wasrequiredto apply

the same Employment databaseand Employmentreport, as
appropriatethat the Board had previouslyapplied. The points
for ‘Fundsand Salary’ wereto be awardedsolely on the merits
and not on accountof any unauthorizecpolicy document.The

IAT was further directed to discloseto the Applicant any
materialuponwhichit intendedo rely.
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g) For thesereasonsthe decisionof the IAT was set aside for
substantialwrong and miscarriageof justice as required by
Order 55 r 7(7) of the Grand Court rules and the IAT was
directed to rehear the Applicant’'s application for PR in
accordancevith the Law.

Facts — Cause No. G0387:

The Applicantin this casewasa Canadiarcitizen who hadresidedin Cayman
since January25th 1999. Shetoo appealedunders.17(2)of the Immigration
Law (2013)from a decisionof the IAT datedOctober15" 2013in which, upon

rehearingof her applicationfor PR underwhich the Boardhadawardedher 87

points,the IAT awardedher 95 points,5 lessthanthe 100 required.Whilst the

overalltotal pointsawardedo herwashigher,particularcategorie®f pointshad
receivedreductionsn a similar way to the applicantin CauseNo. G0386. The
two appealsverethereforeconsideredogether.

Held (allowingtheappeal)

This appealwasalsoallowedandthe matterreferredbackto thelAT for
rehearingconsistentvith thedirectionsgivenin CauseNo. G0386.

LJ
Contributor’s and Editor’s note;

ThelmmigrationAppealsTribunalreheardheseapplicationsn June2016.Both
applicationsveregrantedon July 12" 2016.

It is not difficult to see why this case has had potentially wide-reaching
implications upon Caymanlislandsimmigration law. The principles of natural
justice, judicial review, doubtful penalizationand retrospectivity detailed in
theseco-joinedappealsresultedin a Governmentateview and analysisof the
immigration systemandhow to dealwith appealsof this nature This review,
completedby Attorney David Ritch, was presentedo Governmentearlier this
yearandhasnot yet beenreleasedo the public but, at the time of writing, was
the subject of an ongoing Freedomof Information requestby the Cayman
Compass(BrentFuller ‘ Bureaucracystallsrequesfor immigrationreport (28n
August2016)).

A law which is constantlyunderreform and a systemof administrationwhich
receivexriticismfrom all sidesof theimmigrationargumentcombinedwith the
lengthy delaysin the application process,runs the risk of further claims of
breache®f administrativdaw andhumanrights. Thereviewis likely to result
in further delaysin the processingf PR applicationsin the interim, awardsof
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PR mayneedto be madein ordernotto faceclaimsof the arbitrarypenalization
of applicantaunderasystemn transition.
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INSOLVENCY

In re PAC Ltd (in Official Liguidation)

Insolvency — application for sanction of settlementagreement— interestsof
creditors

Grand Court CauseNo: FSD 71/12
FosterJ
Decemberllth 2015

Cases referred to

ReEdennotd.td (No.2) [1997]2 BCLC 89

ReGreenhavemotorsLtd (in liquidation) [1999] BCLC 635

ReHigh RiskOpportunitiesHub FundLimited(in liquidation) (CICA, 24thJune
2004,unrep.)

TridentMicrosystemgFar East)Limited[2012] 1 CILR 424

DD Growth Premium2X Fund[2013]2 CILR 361

RelCP StrategicCreditIncomeFundLimited[2014]1 CILR 314

Mr M GouckeandMr P Kendallfor the Official JOLs
Mr P McMasterQC andMr J Sneador theLiquidationCommittee
Mr | Croxford QC andMr D Butler for two of the RotanaCompanies

Facts:

The caseconcernechn applicationby the Joint Official Liquidators('JOLS) of
PAC for sanctionof a settlementagreementpy which the JOLs proposedto
settlestrongclaimswhich PAC hadagainstthe RotanaCompaniedor just over
US$44mon terms which included a cashpaymentto the JOLs of US$2.5m,
coupled with the waiver of a claim for US$19mwhich one of the Rotana
Companieshad assertedagainst PAC, and an agreementthat the Rotana
Companiesvould financeand exclusivelyassumehe conductand control of a
US$17.9nclaimwhich PAC hadagainstathird party.

The circumstanceswvhich precipitatedthe JOLs’ entry into that settlement
agreementvereasfollows: PAC wentinto Court-supervisetiquidationin May
2012. In the threeyearswhich followed, the JOLs were unableto make any
recoveriesfor the estate. Whilst PAC had tangible assetsn Lebanon,those
assetavere beingheld unlawfully by LBCI, the Lebaneseentity to which PAC
primarily providedits services,andthe Lebanesgroceedingavhich the JOLs
hadinitiated to recoverthoseassetdiadbeencontinuallythwartedby LBCI and
hadfailedto produceanyrecoveries.PAC alsohadthe above-mentionedlaims
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againstthe RotanaCompaniesand a receivableof US$17.49mdueto it from

LBCI, butthe JOLslackedthefinancesneededo pursuethoseclaimsandwere

unableto find funding to do so. One consequencef the failure in recoveries
was that the JOLs had not beenremuneratedor their servicesthroughoutthe

liquidation and had largely been advancing the costs of the liquidation

themselvesTheir fees and disbursementsincluding legal expensestotalled

someUS$2.32m. The otherconsequencerasthatthe JOLshadbeenunableto

pay any dividendsto the creditorsof PAC, includingvarioustradecreditorsand

amultitudeof formeremployeesvhoseclaimstogethettotalledUS$31.6m.

The JOLs’ principal reasonfor seekingto compromisethe claims againstthe
RotanaCompaniesvasthe lack of availablefundingto pursuethe litigation of
thoseclaims. The evidencewas clearthat the JOLs consideredhat the claims
againstthe RotanaCompaniesiadstrongprospect®f success.The Liquidation
Committeeopposedthe sanctionapplicationon the basisthat the paymentof
US$2.5mwhich was to be made under the settlementagreementwould be
enoughto settlethe JOLSs’ expenseshut would provide virtually no returnfor
the creditors. Further,that, if the settlementwere sanctionedy the Courtand
took effect, it would be highly prejudicialto the creditors’ prospectof making
any recoveryfrom the RotanaCompaniesin separatelLebaneseproceedings
becausets termswould provide the RotanaCompaniesvith a defenceto their
claims.

By the time that the JOLSs’ sanctionapplicationwas heard, a group of the
principal creditorsof PAC had obtainedan agreementor bankfinancingof up
to US$1mto enablethe JOLsto pursuethe claimsagainsthe RotanaCompanies
in Lebanonwhich they contendedvas sufficient to enablethe JOLsto pursue
theclaimsin thatjurisdiction.

Held (refusingto sanctiorthe settlemenagreement)

() It was noted that the principal authority establishingthe
appropriateapproactto betakenby the Courtwhenconsidering
an applicationfor sanctionof a compromiseby liquidatorswas
the judgmentof the English Court of Appeal in Greenhaven
Motors, which hadbeencited with approvalandrelied uponby
the Cayman Islands Grand Court and Court of Appeal;
GreenhaverMotors itself appliedthe earlier judgmentof the
EnglishHigh Courtin ReEdennotd_td (No. 2). Thatapproach
wasasfollows:

1. In anordinarycasethe Courtwould attachconsiderablaveight

to the liquidators’ views, unless the evidence revealed
substantiateasonsvhy it shouldnotdo so;
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(ii)

In deciding whether or not to sanction the proposed
compromise,the Court must considerthose who had a real
interestin the assetof the companyandwhethertheir interests
were bestservedby permitting the companyto enterinto the
proposedccompromiseor by not permittingit to do so;

The Court would not give weight to the wishesof thosewho
were unaffectedwhicheverway the decisionwent, but would
give considerableveight to the interestsof thoseaffected,as
they, if uninfluencedby extraneousonsiderationsyere likely
to begoodjudgesof wheretheir own bestinterestday;

It was ultimately for the Court to decide whetheror not to
sanctionthe compromisebeforeit. The Courtwasnot required
to decidewhetherthe compromisewas the bestthat could be
obtainedin the circumstancesyr whetherit could be improved
if it did not containall thetermsthatit did.

Despiteattachingconsiderablaveightto the views of the JOLS,
the Courtnotedthat circumstancebad materiallychangedsince
the settlementagreementvas negotiated. The Court found, in
thosecircumstancesthat the creditorswere the bestjudgesof
wheretheir own interestawvould lie. Giventhe creditors’strong
oppositionto the settlementagreementeing sanctionedand
their expressedelief that the litigation they proposedto fund
would producea betterreturnfor them,the Courtconcludedhat
their interestswere best served by refusing to sanctionthe
settlemenagreement.



In the Matter of the SPhinX Group of Companies — Datsche Bank AG
London and others v Kenneth Krys (as Official Liquidator of the SPhinX

Group)

Insolvency- stayof liquidation proceedings- scopeof arbitration clauses

CaymanIslands Court of Appeal CICA No 6 of 2015
Mottley, Field and Morrison, JJA
2nd February 2016

Cases referred to

In re VocamEuropelLtd [1998] BCC 396

ExeterCity AssociationFootball Club Ltd v Football Conference.td & Another
[2004]1 WLR 2910

FulhamFootball Club (1987)Ltd v Richardg[2012] Ch 333

LombardNorth Central Plc v GATXCorpn[2013] Bus.L. R. 68

In ReDankaBusines$System#®Ic [2013]2 WLR 1398
AESUst-KamenogorsklydropowerPlant LLP v Ust-KamengorsklydroPower
Plan JSC[2013] UKSC 35

Flint Ink NZ Ltd v HutamakiAustraliaPty [2014] VSCA 166

Assaubayev MichaelWilsonPartnersLtd [2014] EWCA Civ 1491
SalfordEstateqNo:2) Ltd v AltomartLtd [2014] EWCA Civ 1575
ReCybernautGrowthFundLP [2014]2 CILR 413

Mr M Phillips QC instructedby Ms A. Dunsbyfor DeutscheBank AG London,
RefcoPublic CommodityPool LP andhfc Limited

Mr G Halkerstoninstructedby Mr C. Youngfor KennethKrys (as official

liquidator of the SPhinXGroup of Companies)Kris Beightonand RichardHeis
(as Schemesupervisorof the SPhinXGroup), BeusGilbert PLLC and Brown

RudnickLLP

Facts:

The SPhinX Group of Companies(‘Sphinx’) consistedof 22 companies
incorporatedn the Caymanislands,which operatedas openendedinvestment
companiesits serviceprovidersincludedDPM LLC asadministratorsDeutsche
BankascustodianandRefcoGroupLLC (‘Refco’) asits primebroker.

In 2005, it was discoveredthat Refco was a victim of a ‘massive’ fraud
perpetratecby its managementvhich resultedin SPhinX suffering lossesof
approximately US$260million. Due to these losses,SPhinX was unable to
satisfy redemptionrequestssubmittedby investorswith cash.Accordingly, on
30th June 2006, SPhinX was placed into voluntary liquidation, which was
subsequentlproughtunderCourtsupervision.

In June2007,the joint official liquidatorsof SPhinX (the ‘JOLs’) engagedhe
servicesof Beus Gilbert PLLC (‘BG’) as their US attorneys. In turn, BG



retainedthe servicesof Brown RudnickLLP (‘BR’) astheir New York agents.
Pursuantto the terms of their agreement(‘the Agreement’),BG was to be
remunerate®n a contingencyfee basis.Section2.2 of the Agreemenprovided:

‘If, for anyreason the partiesto this Agreemenare unableto reachagreement
onthelegal feesand expenseswedby Clientto Counsebwithin thirty (30) days
of the date of compromiseor settlemenif the Matter, or any portion of the
Matter, or within thirty (30) daysof any verdict of final judgmentshouldthe
Matter proceedthroughtrial, thenin sucheventeither party maysubmitwritten
noticeto the other specifyingthat the issueof legal feesand expenseshall be
submittedo arbitration in themannerdescribedn this section2.2...’

On the adviceof BG, the JOLsissued? setsof proceedingsin New York and
New Jerseyagainsta numberof Defendantsincluding DeutscheBank (‘DB).
Those proceedingswere ultimately dismissedbut were not consideredto be
finally determinediueto the possibilityof appeals.

Subsequento the dismissalof thoseUS claims, DB and anotherof SPhinX's
principal investorsproposeda schemeof arrangemen{‘the Scheme’)under
whichtheasset®f all 22 companiewvithin the groupwould be pooledandfrom

which the assetf any of the SPhinX creditorswould be paid. Pursuanto the
termsof the SchemeDB (amongother parties)would receivea releaseof any
liabilities owedby it to SphinX.

On 22nd September2011, BG informed the JOLs that, if the Schemewas
approved they would seekcompensatiorirom the JOLs for the work doneto
date by meansof a quantummeruit claim. The Grand Court consideredhat,
prior to the sanctionof the Schemejt wasnecessaryo determinethe potential
liability to BG (if any) asa resultof their threatenedlaim. In July 2013, the
Grand Court concludedthat BG was not entitled to be compensatedn a
quantummeruitbasisandno reservewasrequiredto be held, savein respeciof
thecostsof defendingBG's potentialclaim.

Latterly, therewasconcernon the part of the JOLsthat BG might bring a claim
for compensatiomn someotherbasis.It wasagreedhata further US$50million
would beaddedto the Scheme'gienerakeserve The Schemewvassanctionedy
the GrandCourtandcameinto effecton 22 November2013.

On 20 Decembe2013,the membersof the SPhinXliquidation committee(‘the
LC") issuedasummonsseekingjnter alia, thereleasef the US$50millionfrom
the General Reserveso that it could be distributed. This summonswas
withdrawn as part of a compromisebetweenthe LC and the JOLs. This
compromisealsoresultedin anamendmento the Schemewvherebymostof the
functionsof the JOLs were transferredto separaténsolvencypractitionersas
SchemeSupervisors.

On 10thJune2014,the dayon which the SchemevasamendedBG wroteto the
Scheme Supervisors quantifying their claim as US$242,874,849 or



US$36,753,163n the alternative.BG and the SchemeSupervisorsattempted
negotiationswhich proved unsuccessfulnd, on 23rd October 2014, the LC
(which hadbeenrenamedasthe SchemeCommitteepursuanto theamendment
to the Scheme)issued a second summons again seeking the release of
US$50millionfrom the GeneraReservdthe ‘SecondReleas&summons’).

On1stDecembef014 the JOLsissueda summonseekinga stayof the Second
Releasesummong'the Stay Summons’)elying on s. 4 of the ForeignArbitral
Awards EnforcementLaw (1997 Revision)(‘the Law’), which providesthat if
anypartyto anarbitrationagreementommenceegal proceedings any Court
against the other party to that agreement,the party against whom such
proceedingareissuedmay applyto Courtfor a stayof thoseproceedingand,
unlesssatisfiedthat the arbitrationagreementis null and void, inoperativeor
incapableof beingperformedor thatthereis notin fact any disputebetweerthe
partieswith regardto the matteragreedo bereferredthe Courtshallmakesuch
anorder.

Grand Court's Findings:

The Grand Court held that all the conditionsof s. 4 of the Law were satisfied
with theresultthatit wasboundto granta stay.In sodoing, the Judgerejected
the submissionof the SchemeCommitteethat the issuesraisedby the Second
Release&summonswverenon-arbitrableastheyinvolvedthe exerciseof the JOLs
powersasofficers of the Courtwhich hadthe effectof regulatingclassrights of
members(applying the decisionsof the English High Court in Exeter City
AssociationFootball Club Ltd v Football Conferencd.-td & Anotherandof the
GrandCourtin ReCybernauiGrowth FundLP).

The Judgeconsideredhatthe submissiorwasflawed for two reasonsFirst, the

US$50million in the General Reservewas entirely dependentupon BG's
entittement to remunerationunder the Agreementand section 2.2 of the
Agreementprovidedthat this issuewasto be submittedto arbitration.Second,
the recentauthoritiesof FulhamFootball Club (1987)v Richards Assaubayev

Michael Wilson Partners Ltd and Salford Estates(No 2) v Altomart Ltd ran

counterto thedecisionin ExeterCity which wasexpresslydisapproveaf by the

EnglishHigh Courtin FulhamFootball Club.

TheJudgestated:

‘...it is no bar to a stayin order that a contractualobligation may take place
that the sameissue may arise in associatedlegal proceedingsWhat is not
permittedis thereferenceo arbitration of a matterwhichis within the exclusive
jurisdiction of the court. A matter of public interestcannotbe delegatedio a
private contractualprocess Thesethree casesappearto meto confirmthat the
SecondReleaseSummonsgs wholly dependentand consequentiabn whether
SPhinXis liable for the feesclaimedby BG in the three mattersspecifically

referred to in the summonsAs such, there is no reasonwhy the arbitration



shouldnot proceedindeed wouldgo further. Thereis everyreasonto staythis
summonsothatit maynotbe usedto by-pasgheagreedresolutionprocesses.’

The SchemeCommitteeappealed.

The Scheme Committee argued that the Judge had erred in incorrectly
characterizingthe nature of the Second Release Summons. The Scheme
Committeecontendedhat the fixing of a reservedid not requirethe JOLs to

form a view asto whetherBG's claim waslegally dueandowing but simply as

to whetherthey were fanciful and,if not, at what level the reserveshould be

fixed. Therefore the questionon the Secondreleasessummonsvasnot whether
BG was entitled to the sumsit was claiming. Instead,the only issueto be

determinedvaswhethera reserveof US$50millionwasrequiredto ensurethat

BG would be paidif oneday it wassubsequentlyound thata sumwasdueto

them (applying Re Danka BusinessSystemsplc). Accordingly, the Second
ReleaseSummonscould not be saidto be in respectof a ‘matter agreedto be

referred’within the meaningof s. 4 of the Law.

In this respect,the SchemeCommitteesoughtto distinguishthe decisionsof
FulhamFootball Club, Assaubayeand Salford Estatessubmittingthat, in each
of thosedecisionsthe disputewasthe subjectmatterof otherproceedingand
requireddeterminatiorasafirst stepin thoseproceedingsin the presentcase;t
was contendedthat the issuerelating to the SecondReleaseSummonswas
different asit was concernedbnly with the questionof a reserveand was not
concernedvith determininghevalidity of BG'sclaim.

The SchemeCommitteefurther contendedhat the fixing of a reservewas a
statutoryduty of the JOLs,undertakerunderthe supervisiorof the Court. It was
thereforenot arbitrableby its very nature.lt wasarguedthat, if the decisionof
the Judgewas correct,it would havefar reaching,and potentially dangerous,
consequenceasit would impactuponthe duty of liquidatorsto makeprovision
for expensesof liquidations which are anticipatedbut not yet incurred in
calculatinganddistributinganydividend.

Held (appealdismissed)

0] In dismissingthe appeal,it was held that the substancef the
SecondReleaseSummonsmadeit plain that the issueof the
appropriatdevel of reservdif any)wasentirelydependentipon
whetheror not BG was entitled to remunerationWhere this
questionwas subjectto the arbitrationclausein section2.2 of
the Agreements. 4 of the Law requiredthata staybeordered.
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(i) In assessingvhetherthe legal proceedinggommencedhcluded
referred matters within the meaningof s.4 of the Law, the
properapproachio adoptwasthat setout in the English High
Courtdecisionof LombardNorth Centralplc v GATCCorpn

"...the court should considerwhat questionswill foreseeably
arise for determinationin the proceedingsand whetherthey
includereferredmatters.."

(iii) While the task of a liquidator in setting a reserveinvolved
forming a view asto whetheror not the claims were fanciful,
doing so would involve a determinatiorthat BG's claims were
not legally valid under New York law. As acceptedby the
Scheme Claimants, any hearing of the Second Release
Summonswould necessarilyinclude a debateasto the relative
meritsof BG'sclaim.

(iv) Further, it was obvious that BG's claim was disputedby the JOLs
and/orthe SchemeSupervisorsandthat that disputefell within
the scopeof section2.2 of the Agreementlt did not matter that
the arbitration proceedingshad not yet beencommencedas
thatfact would notactasabarto the exerciseof the jurisdiction
under s.4 of the Law to grant a stay (applying the English
SupremeCourt decisionof AESUst-KamenogorsiHydropower
Plant LLP v Ust-KamenogorsiHydropowerPlant).

(V) The Second Release Summons foreseeablyengagedissues
which werewithin the scopeof section2.2 of the Agreementas
the questionof whetherBG's claims were fanciful so that the
US$50million reservecould be releaseddependecentirely on
whetherthoseclaims werebadin law. In thosecircumstances,
the Judgewas correct to concludethat the SecondRelease
Summonswas ‘a matterto be referred’ within the meaningof
s.4of theLaw.

(vi) A grantof a staywould not havethe effect of delegatingio the
arbitral tribunal the function of determiningwhethera reserve
should be maintained or released.lt would only serve to
recognizeBG's private contractualright, pursuantto s.4 of the
Law, to have the dispute regarding fees determined by
arbitrationas agreedby the parties.Absentsuchan order, the
JOLs/Schem&upervisorsvould be allowedto escapdrom this
contractuabbligation.
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(vii)

(viii)

Although it was recognisedhat a stay may havethe effect of
delaying the progressof the liquidation, and potentially add
expensdo its administration this was not a properreasonfor
failing to protectthe contractualkight to arbitrationasrequired
by s.4 of theLaw.

While there was some questionas to the correctnesof the
decision of the Grand Court in Re Cybernaut it was not
necessaryto overrule that decisionin order to determinethe
issuenthepresenappeal.
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PROBATE

In the Matter of the Estate of Layman Hopkin Ebanks(Deceased)

Contentious probate - removal of administrator and appointment of
replacement accounting

Grand Court CauseNo: P 4 of 1999
Mangatal J
September21st2015

Authoritative works referred to

Tristan& Coote'sProbatePractice 26thedition

Mr L Aolfi for the Petitioner
Mr D Dinnerfor theFirst Respondent
Mrs J Greenln Person(Secondrespondent)

Facts:

Mr Ebanks(‘the deceased'flied on 2nd March 1992. He wasmarriedto Vera
andhadthreechildren,the Petitioner,R, andthe Respondentév andJ).V was
granted Letters of Administration, but died on 23rd October 1998, without
havingcompletedhe Administrationof the deceased’'sstate Shedid, however,
have Parcel 277 transferredinto her name. M was granted Letters of
Administrationde BonisNonon 15th April 1999.At somepoint, Parcel277was
transferredo J, andJ subsequentlyransferredhat land into the joint namesof
herselfandher husbandOn 16th July 2014,the Petitioner,who is currentlyan
inmateat NorthwoodPrison filed a summonseekinghefollowing:

(a) Theremovalof M asadministrator.

(b) An order compellingM to executea transferof Parcel277 into R's
name.

(c) Aninventoryof the estateof thedeceased.

(d) An accountof the moniesreceivedand expensegpaid from the estate
sinceM wasappointecasexecutor.

(e) Theappointmenbf thePetitionerasadministratoin placeof M.

Williams J, at an earlierhearing,madea numberof ordersrelatingto (d) above,

including that M was requiredto provide a full accountof the following

expensesshe had incurred: 1) medical expensedncurred in relation to the

treatmentof the deceased?) chargesncurredon Parcel277 andrepaymenbf

those charges;and 3) all expenditureincurred on Parcel277. M was also

requiredto provide an accountshowing the rental income receivedfrom the
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property. In relationto (e) above Williams J notedthatthe natureof the Office

of Administratoris suchthat a personservinga prison sentencdor a serious
offenceis not a suitablepersonfor suchan appointment- Tristan & Coote's
ProbatePractice 26thedition.

MangatalJ in the presenthearingformedthe view that J shouldbe addedasa
party. The partiesthenenterednto a numberof agreement# which J agreedo
makeno furtherclaimin the estateof the deceasedthe PetitionerandM agreed
to makeno further claim againstParcel276 andJ andM did not objectto the
Petitionerbeingappointedasan Administrator. The partiesfurther agreedthat
M shouldbe removedasAdministratorandthe Petitionerappointedn herplace.
It wasfurther agreedthat all chargesagainstParcel277 be removedby M, to
whomthe propertywould be transferredanda new chargemadein favourof M
againstheproperty.

The remainingissue was the extentto which there should be a new charge
againstthe property to protect M, as creditor of the estate,for expenditure
incurred for the deceased'smedical treatment. M’s evidence had been
inconsistenin this respectShealsoclaimedmoneyin respecto renovationof
the property,but the amountspentwasunclear. ShetransferredParcel277into
her own nameand that of her husbandand raiseda new chargeto securea
mortgageor herpersonahome.

Held (orderasfollows)

M hadmingled estatebusinesawith her own. Sheneverexpectedo be

held to accountby the Petitioner becauseof his personalsituation:

moreovershe had not rendereda true and properaccountof the rental

income,andtherewas evidencerepletewith examplesthat suggested
therentalincomewasgreatetthanM hadindicated.

In The Matter of the Estate of John Samuel Hinds (Bceased) and the
Estate of Esther Rosalind Hinds (Deceased)

Intestacy - rights of beneficiaries— common intention constructive trust —
limitation —laches- acquiescence
Court of Appeal CauseNo: 5 of 2015

Chadwick P, Martin and Moses,JAA
November4th, 5th, 6th and 20th 2015

Legislation referred to
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Limitation Law (1996R)
TrustsLaw (1967R)

Cases referred to

Commissioneof StampDuties(Queenslandy Livingston[1965] AC 694
RePonder[1921]2 Ch59

Jonesv Kernott[2011] UKSC53

Frawleyv Neill [2000] CPRep20

Fisherv Brooker[2009] 1 WLR 1764

RobertHam QC and RupertCoefor the Appellant.
TomRoscoend GeorgeGiglioli for the First Respondent
Clare StanleyQC andRobertJonedfor the Secondo SixthRespondents.

Facts:

Hinds (‘the deceased’§lied intestateon 4th April 1978domiciledin Louisiana.
He wassurvivedby his widow, Esther(‘E’), andherson,Phillip (‘'P’). In May
1978, E took out a Grantof Lettersof Administrationin Louisiana,andin 1980
the Grant was resealedin the Caymanlslands. E was accordingly the sole
Administrator of the deceased'sstatein the Caymanlslands. Under the
Successiohaw 1975,the personsentitledto sharein the deceased'sstatevere
E (who was entitled to a commissionas PersonaRepresentativehe personal
chattels a statutorylegacyof a sumequivalentto 10 percentof the netvalue of
the estateandallife interestin half theresiduaryestate)andP (who wasentitled
to the otherhalf shareof the residuaryestateandon E’s deathto the capital of
thesharewhich hadbeensubjectto herlife interest).

E diedin GrandCaymanon 11thJuly 2010,andLettersof Administrationof her

estatewere grantedto C, one of her sonsof her previousmarriage.T andJ are

her other sonsby this marriage.In E’s capacity as the deceased'®?ersonal
Representativel: had held the legal title to certain parcelsof land on Grand
Cayman—namelyParcelsl, 63, 172, 175, 191, and 222 - and a one-quarter
interestastenantin commonin afurtherparcelknownasParcel81.

Parcell had beentransferredo the deceasedby B by deedof gift dated12th
Septembe 969. At that stage the parcelwas undevelopedSomedaysearlier,
however,on an unspecifieddatein August 1969, the deceasecenteredinto a
contractfor the building of a house.This agreementecitedthat the deceased,
togetherwith E, his wife, wereseisedof anestaten fee simplein possessionf
Parcell. After the deceased’'sleath,E, in June1979, by a depositionin the
District Court of the United States HoustonDivision, assertedhat B hadgiven
both her and the deceasedParcel 1 and that they had built the houseas a
retirementhome. E hadfurther averredthat whenthey hadit built, both their
nameswere on the papersandthat the costof building the Caymanhousehad
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beenpartly metfrom moneywhich sheheldon behalfof the herthreesons(C, T
andJ) who hadreceivedit following the deathof their father. E alsostatedthat
oncethe building was complete,it had beenlet and the rent paid into a joint
accountin the namesof E andthe deceasedt appearedilsothata further part
of the building cost was obtainedby mortgage,andit was a condition of the
mortgagethat it was:‘to bein your joint namesf the propertyis soregistered
butin anyevent[E] is to bejoinedin aspartyto the mortgage.’

E hadtransferredParcel63 to the sonsof herfirst marriageduring her lifetime
andsold Parcel191in February2005,andtransferredhe proceedf saleto C
andhis wife, S, who, in turn, transferredhe propertyto NorahsKcotsobLtd, a
companyownedand controlledby C’s wife. E hadretainedParcels172,175,
222 andtheshareof Parcel81.

A numberof issuesaroseflowing from the foregoingevents:

1. Whether P (E's son) had standing to bring an action

P arguedthattheretainedParcelsParcell, Parcel63 andthe proceed®f saleof

Parcel191 were still, at E's death,assetf the deceased’sstate(of which P

wasnow the solebeneficiary).The Respondentms this casewereC, L, T, Sand

NorahsKcotsobLtd, all of whomarguedthatthe retainedParcelsParcell and
Parcel63 were vestedindefeasiblyin C, L and T, andthat S and the Norahs
KcotsobLtd wereentitledto the proceed®f saleof Parcell91.

In the Grand Court proceedingsFosterJ, had dismissedP’s claims. FosterJ
ruledthatP'sclaimswereto a beneficialproprietaryinterestin all of the parcels;
but that P, as a personinterestedin an intestateestatethat had not beenfully
administered,had no proprietary rights. The estate had not been fully
administeredecauseynderthetermsof the Successiohaw, anintestateestate
wasto beheldontrustfor sale,andwith theexceptiorof Parcell91,noneof the
assetadyet beensold. A personinterestedn an unadministeregstatehada
right, enforceable in an administration action, to insist upon proper
administratiorof the estatebut thatwasnot whatP wasclaiming.His claimwas
basedon the premisethat, as beneficiary of the deceased'sstate,he had a
beneficial proprietaryinterestin the specific parcelsof land comprisedin that
estatelnsofarasP wasclaiming that assetsadbeenmisappropriatedy E and
treatedasherown, hewasassertinga claim that could properlyonly be madeby
the deceased’'s Personal Representative or someone acting in that
Representativeisame Importantly,P hadnot beenseekingo bring a derivative
action in the name of the deceased’sAdministrator. Moreover, the
Administratorwould be a necessarpartyto anysuchclaim, andsinceE'sdeath,
therewasno Administrator.

In the Privy Council in Commissionerof Stamp Duties (Queensland)v
Livingstonit wasstated:
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‘WhenMrs Coulsondied she had the interest of a residuary legateein the
testator's unadministered estate. The nature of that interest has been
conclusivelydefinedby decisionsf long-establisheduthority,andits definition
no doubt dependsupon the peculiar status which the law accordedto an
executorfor the purposeof carrying out his dutiesof administration.Therewere
specialrules whichlong prevailedaboutthe devolutionof freeholdland andits

liability for the debtsof a deceasedbut subjectto the working of theserules
whatever property cameto the executorvirtute officii cameto him in full

ownershipwithoutdistinction betweerlegal and equitableinterests.Thewhole
property was his. He held it for the purposeof carrying out the functionsand
duties of administration,not for his own benefit; and theseduties would be
enforceduponhim by the Court of Chanceryjf applicationhadto be madefor

that purposeby a creditor or beneficiaryinterestedin the estate.Certainly,
therefore,he wasin a fiduciary positionwith regard to the assetghat cameto

him in the right of his office, and for certain purposesand in someaspectshe
wastreatedby thecourtasa trustee.'An executor’'saidKay J in In ReMarsden,
‘is personallyliable in equity for all breachesof the ordinary trusts which in

Courts of Equity are consideredo arise from his office. He is a trusteein this

sense.

It may not be possibleto state exhaustivelywhat thosetrusts are at any one
momentEssentiallytheyare truststo preservethe assetsto deal properly with
them,and to apply themin the due courseof administrationfor the benefitof
thoseinterestedaccordingto that course,creditors, the deathduty authorities,
legateeof varioussorts,andtheresiduarybeneficiariesTheymightjustaswell
havebeentermed"dutiesin respectof the assets'as trusts. Whatequitydid not
do wasto recogniseor createfor residuarylegateesa beneficialinterestin the
assetsn the executor'shandsduring the courseof administration.Conceivably,
this could havebeendone,in the sensehat the assetswhateverthey might be
fromtimeto time, could havebeentreatedas a presentthoughfluctuating,trust
fund held for the benefitof all thoseinterestedin the estateaccordingto the
measureof their respectivanterests But it neverwasdone.lIt would havebeen
a clumsyandunsatisfactorydevicefrom a practical point of view; and,indeedt
would have beenin plain conflict with the basic conceptionof equity that to
imposethe fetters of a trust upon property, with the resulting creation of
equitableinterestsin the property,there hadto be specificsubjectddentifiable
as the trust fund. An unadministeredestatewas incapable of satisfyingthis
requirement.The assetsas a whole were in the hands of the executor, his
property; and until administrationwascompleteno onewasin a positionto say
what items of property would needto be realised for the purposesof that
administrationor of whatthe residue , whenascertainedwould consistor what
its valuewould be. Evenin moderneconomieswhenthe ready marketabilityof
manyforms of property can almostbe assumedyaluation and realisation are
veryfar frombeinginterchangeabléerms.
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At the dateof Mrs Coulson'sdeath,therefore therewasno trust fund consisting
of Mr Livingstone'sresiduary estatein which she could be said to have any
beneficialinterest,becausano trust had as yet comeinto existencdo affectthe
assetof hisestate.’

Held (ruling thatP hadno standingo bring a claim)

Accordingly a personinterestedn a deceased'sesiduaryestatehasno
interestin any specificassetuntil, at the earliest,Administrationof the
estatds complete. FosterJ in the GrandCourt wasthereforecorrectto
hold that P had no proprietaryinterestin any assetof the estateuntil
Administrationwascomplete.

Thejudgewaswrong,howeverto hold thatAdministrationcould notbe
completeuntil all the assethradbeensold. The ordinaryrulein England
and Wales was that administrationis completewhen all debts and
expensebavebeendischarge@ndtheresiduehasbeenascertainedand
at that point the PersonaRepresentativbecomes trusteein the true
senseof the assetsfor those entitled to them: Re Ponder It is not
necessaryhatall theassetshouldbesoldif the debtsandexpensesan
be met and the residue ascertainedwithout doing so. The statutory
frameworkin the Caymanislandswasnot significantly different from
that of EnglandandWales,andsucha rule shouldapply in the Cayman
Islands.The trustfor saleimposedby s.31of the Successiohaw is an
administrativetool designedo enablean Administratorto dealwith the
estateefficiently; butit is subjectto a powerto postponesaleby virtue
of s.14of the TrustsLaw 1967.1t is not to be regardedasrequiringa
salewherethe circumstance®f the estatedo not require one and the
beneficiarieavishto takeassets$n specie

P'sclaim thereforefailed on the groundthathe hadno standingto bring
it.

2. The claim with respect to Parcel 1

The Respondentarguedthat the deceasedheld Parcell subjectto a common
intention constructivetrust underwhich he and E werejoint tenantsin equity,
with the consequencthaton thedeceased'deaththe equitablanterestn Parcel
1 devolvedto E by survivorship,andthusdid not becomean assef his estate.
Fosterd in the GrandCourthadupheldthe Respondentgontention.

In the United Kingdom SupremeCourt decisionJonesv Kernott it had been
stated:

‘The first issueis whetherit was intendedthat the other party have any

beneficialinterestin the propertyat all. If he doesthe secondssueis whatthat

interestis. Thereis no presumptionof joint beneficial ownership.But their
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commonintentionhasonceagainto be deducedbjectivelyfrom their conduct.
If theevidenceshowsa commorintentionto sharebeneficialownershipbutdoes
not showwhat shareswereintended the court will haveto proceedas at para
51(4)and(5) above.’

Paragraph§1(3)- (5) stated:

‘(3) Their commonintentionis to be deducedobjectivelyfrom their conduct:
"the relevant intention of each party is the intention which was reasonably
understoodby the other party to be manifestedby that party's words and

conductnotwithstandinghat he did not consciousifformulatethat intentionin

his own mind or evenacted with somedifferent intention which he did not

communicateto the other party" (per Lord Diplock in Gissing v Gissing).
Examplesof the sort of evidencewhich might be relevantto drawing such
inferencesare givenin Stackv Dowden at para 69.

(4) In thosecaseswhereit is clear either (a) that the partiesdid not intendjoint

tenancyat the outset,or (b) had changedtheir original intention,but it is not
possibleto ascertain by direct evidenceor by inferencewhat their actual
intention was as to the sharesin which they would own the property, "the

answers thateachis entitledto that sharewhichthe court considerdair having
regardto the wholecourseof dealingbetweerthemin relation to the property":

per ChadwickLJ in Oxley v Hiscock.In our judgment,“the whole course of

dealing ... in relation to the property" should be given a broad meaning,
enablinga similar rangeof factorsto be takeninto accountas maybe relevant
in ascertainingthe parties'actualintentions.

(5) Eachcasewill turn onits ownfacts.Financial contributionsare relevantbut
thereare manyotherfactorswhich mayenablethe court to decidewhat shares
wereeitherintendedasin case(3)) or fair (asin case(4)).’

Held (finding acommonintentionconstructiverustto exist)

(1) In order to establisha commonintention constructivetrust, a
two-stagetest must be satisfied. First, it must be shown that
therewas a commonintention that both partiesshould havea
beneficialinterestin the property.Thatis a questionof fact. It is
only oncethe first testis satisfiedand a commonintention is
establishedhat the secondstagearises. It is only at this stage
that, if it is not clear what beneficialshareswvereintended the
Courtwill determinewhat shareit would be fair for eachparty
to havein the light of their whole dealingswith regardto the

property.
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(i) The evidencein this caseclearly pointedto the existenceof a
commonintention that E should have a beneficial interestin
Parcel 1. It also pointed to the fact that E acted upon that
commonintentionby undertakindiability on the mortgageand
contributingto the building cost from funds she held for the
threebrothersTherecitalin the building contractalonecompels
that conclusion;but the whole of the history of H's and E'’s
conductin relationto the propertyup to his deathdemonstrated
anexpectatiorthatit wasto betheir joint retiremenhome.

3. Limitation and the claim with respect to Parcel 63

Parcel63 hadbeentransferredy E to herthreesonsfrom herfirst marriage C,
T andJ on 26th February1999. The propertywas an assetof the deceased’s
estate,and the three brotherswere thereforenot entitled to any interestin that
estateThetransferto themwasaccordinglya breachof trustby E. Immediately
afterthetransfer,E, in her capacityas PersonaRepresentativef the deceased,
had a right (and an obligation) to reclaimit for the benefitof his estate. That
right accordinglyaccruedimmediatelyafter the transfer.Any claim by her to
enforcethe right would have beena claim to recoverland, and s. 19 of the
Limitation Law (1996 R) would haveappliedto it. [It would alsohavebeena
claimto recovertrustproperty,buts.27(3)expresslyappliesonly whereno other
periodof limitation is prescribed.]

S.19(1)providesasfollows:

‘An action shall not be broughtby any personto recoverany land after the
expirationof twelve yearsfrom the dateon which theright of actionaccruedo
him or, if it first accruedto some personthrough whom he claims, to that
person.’

Thus, E had twelve yearsfrom the date of the transferin which to bring the
claim. Shedied beforethatperiodexpired,without havingbroughta claimin her
lifetime. No substitutePersonaRepresentativef the deceasedvas appointed
beforethe twelve year period expiredon 25th February2011 without a claim
havingbeenbrought.The prima facie consequencef this wasthat the estate’s
title to the land wasextinguishedn that dateby virtue of s.23Limitation Law,
which sofar asrelevant,providesthat, subjectto s.24: ‘at the expirationof the
period prescribedoy this Law for any personto bring an actionto recoverland
... the title of that personto the land shall be extinguishedPrima facie
thereforethe estate’ditle to Parcel63 hadbeenextinguishedandthethreesons
hadanunassailableight toit.

As s. 23 makesclear,however that positionis capableof beingaffectedby the
provisionsof s.240f the Limitation Law. Subsection§3) and(4) of thatsection
arein thefollowing terms:
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‘(3) Whereanylandis heldupontrust (includinga trust for sale)andthe period
prescribedby this Law hasexpiredfor the bringing of an action to recoverthe
land by the trusteesthe estateof the trusteesshall not be extinguishedf and so
long as the right of action to recoverthe land of any personentitled to a
beneficialinterestin theland or in the proceed®f saleeitherhasnot accruedor
hasnot beenbarred by this Law; butif and wheneverysuchright of actionhas
beensobarredtheinterestof thetrusteeshall be extinguished.

(4) Whereany land is held upontrust (including a trust for sale),an actionto
recovertheland maybe broughtby the trusteeson behalfof any personentitled
to a beneficialinterestin possessioin theland or in the proceedf salewhose
right of actionhasnot beenbarredby this Law, notwithstandinghat theright of
action of thetrusteeswould, apart from this provision,havebeenbarred by this
Law.’

Moreover, the definitions of trust and trusteeare extendedby virtue of the
incorporationof the Trust Law definitional provisionsto include the duties
incidentto the office of a PersonaRepresentativandthatoffice itself.

Theonly personsvho maybe saidto havebeenentitledto beneficialinterestdan
the land adverseo the threesonswere E and P. If E hada right of action by
virtue of her beneficialinterest,it would haveaccruedat the sametime asher
right as PersonalRepresentativéo reclaim the land and would have become
time barredtwelve yearsafterthetransfer.

Held (affirming thetitle of thethreesons)

P’s right to recover Parcel 63 as beneficiary of the estatehad been
extinguished,whether or not the estatehad beenfully administered.
Under the SuccessionLaw, E held the whole of the estateof the
decease(partfrom personathattelsandcommissionpn trustfor sale.
In particular, she held Parcel 63 on trust for sale. Construing the
Limitation Law consistentlywith the SuccessiorLaw, it was clearthat
theformerlaw wasnot concernedvith whetheror notanestatehasbeen
fully administeredit recognisedhatthe interestsof a beneficiarymay
lie behindthe statutorytrust for sale.lt cannothavebeenintendedthat
accrualof a causeof actionfor the purposesf determiningwhenthe
actionis barredcould dependuponsomeexternaleventsuchaswhether
or not an AdministratorhadcompletedAdministration.Someindication
that this was the policy of the Limitation Law could be derivedfrom
s.31,which providesasfollows:

‘For the purposesof this Law relatingto an actionfor the recoveryof

land, anadministratorof the estateof a deceaseg@ersonshallbetreated
asclaimingasif therehadbeenno interval of time betweerthe deathof

thedeceasegersomandthegrantof thelettersof administration.’
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Accordingly, delay in obtaining a grant did not preventtime from

running. Whateverthe stateof administrationof the estate P’s interest
in the estateandin Parcel63, wasto be treatedfor the purposesf the
Limitation Law asbeingan interestin the proceedf its sale;and by

virtue of s.24(1) hisright to recoverParcel63 wastreatedasaccruingas
thoughit wereaninterestin land.

P’sinterestunderthe statutorytrustswasaninterestin possessionf one
half andaninterestin remaindeiin respecbf the otherhalf. Therefores.
19(4)becameelevantlt is in thefollowing terms:

‘Where any personis entitledto any interestin land in possessiomand,
while so entitled,is alsoentitledto any future interestin thatland, and
his right to recoverthe interestin possessiotis barredunderthis Law,

no action shall be broughtby that personor by any personclaiming
through him, in respectof the future interest,unlessin the meantime
possessiorof the land has beenrecoveredby a personentitled to an

intermediatenterest.’

P wasto be treatedas having acquireda causeof actionin relationto
Parcel63 on the dateon which that parcelwastransferredo the three
brothers.On that date, he hadin equity both an interestin possession
and a future interestin the parcel:the equitableinterestin possession
wasto betreatedfor the purposeof determiningwhena causeof action
accruedto P as being an interestin land (s. 24(1)), and the equitable
future interestwas to be disregardeds.19 (4)). More than 12 years
having elapsedsincethe transfer,the titles both of the estateand of P
had been extinguished;and the title of the three sons was now
unassailable.

4. Limitation and the claim with respect to the prods®f sale of
Parcel 191

As E held Parcel191 asan assetof the deceased’'gstateprior to its sale, she
held the proceedof saleon the trustsaffectingthat estate Consequentlysuch
proceedswere not hersto give away. In doing so shethereforecommitteda
breachof trust. As neitherC, S, nor the Companyhad given any consideration
for the gift, primafacieit appearedhereforethatthey would be vulnerableto a
claim by the estateor by P, that they should return the proceeds. (At first
instancehoweverP’s claim hadbeendefeatedn the groundsthatit wasbarred
by statuteor by laches.)

Whenthe breachof trustocurred,a causeof actionaccruedon thatdateto E as
PersonaRepresentativef the deceasedyut shebroughtno claim in respectof

it. Thereis currentlyno substitutePersonaRepresentativéo pursueany action
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still capableof being brought. Moreover, P’s claim was not broughtuntil 17
June2011,morethansix yearsafterthetransferto C andsS.

S.27(3)of theLimitation Law provides:

‘Subjectto subsectiongl) and (2), an action by a beneficiaryto recovertrust
property or in respectof any breach of trust, not being an action for which
another period of limitation is prescribedby any other provision of this Law,
shall not be broughtafter the expirationof six yearsfrom the dateon whichthe
right of action accrued.For the purposesof this subsectionthe right of action
shall not be treated as having accruedto any beneficiaryentitledto a future
interestin thetrust propertyuntil theinterestfell into possession.’

Held (P’s claimwashot statutebarred)

In orderfor s.27(3)to applyto barthe claim, morethansix yearsmust
haveelapsedsincea right of actionaccruedo P. Evenif it be assumed
thatE hadcompletedAdministrationof the deceased’sstateby thetime
of thetransfer,sothat P could be saidto havehada proprietaryinterest
in the proceed®f saleandableto maintainanactionin respecbf them
in hisownright, his interestwasin partafutureone.

Unlessit could be saidthatE hadimpliedly assentedo the vestingin P

of the entiretyof the estate'sauseof actionin respecbf the proceed®f

salein part satisfactionof his absoluteinterestin half the residuary
estate(which is clearly not what happened)P had no morethana half

interestin possessiont did not makesenseo saythatthereaccruedo

him on the dateof thetransferhalf a causeof action,or a causeof action
in respectof half of the proceeds.S.27 contained no provision
disregardinga future interestfor the purposesof determiningwhen a
courseof actionaccruedf aninterestin possessiofis held at the same
time. Instead,the concludingwords of s.27(3) provide that a right of

actionis not to be treatedas havingaccrueduntil a future interestfalls

into possessionNo causeof action thereforeaccruedto P until E's
death. Accordingly, P's claim to the proceedsof sale would not be

statutebarred.

5. Acquiescence and laches and the claim with redpebt proceeds
of sale of Parcel 191and the Retained Parcels

The Retained Parcels

The RetainedParcelsvere,by definition, still in E'spossessioat herdeath.She
had done nothing with them that was inconsistentwith her duties as the
deceased’'$ersonalRepresentativer inconsistentwith P's presentor future
entitlement.No causeof action ever arosein respectof the RetainedParcels
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beforeE'sdeath,andin the absencef an accruedcauseof actionno limitation
periodcouldhavestartecto run.

Acquiescence and laches

The modernapproachs to treatacquiescencdachesand equitableestoppelas
labels describingbroadly the sameconcept.ln Frawley v Neill Aldous LJ
stated

‘In my view, the more modernapproachshould not require an enquiry as to
whetherthe circumstancegan be fitted within the confinesof a preconceived
formula derived from earlier cases.The enquiry should require a broad
approachdirectedto ascertainingvhetherit would in all the circumstancede
unconscionabldor a party to be permittedto asserthis beneficial right. No
doubtthe circumstancesvhich gaverise to a particularresultin decidedcases
are relevant to the question whether or not it would be conscionableor
unconscionabléor therelief to be assertedput eachcasehasto be decidedon
its factsapplyingthe broadapproach.’

Acquiescenceand lachesboth come into play only when a right has been
infringed, since otherwisethereis nothingin which to acquiesceand no right
capableof beinglost by delay.But E did nothingduring her lifetime in relation
to theRetainedParcelghatamountedo aninfringementof P'srights.

In Fisher v Brooker the Houseof Lords statedthat detrimentalreliancewas
usuallyanessentiaingredientof laches The mostthatthe Trial Judgehadstated
in this regardwasthatP allowedE andthethreebrothers‘to reasonablyassume
thathe wasgoingalongwith whatwashappening’ Therewasno finding of any
detrimentalrelianceby eitherE or the threebrothersin relationto the Retained
Parcels.

Held (orderasfollows)

() In the circumstances? hadnot lost his rightsin relationto the
RetainedParceldy acquiescencer laches.

(i) In relationto the proceed®f saleof Parcell91, P'sclaim whilst
not time-barredwasbarredby acquiescenced substantiapart
of the proceedsf salewasusedto fund a cruiseto Alaskafor
the whole extendedamily, meaningg, P andthe threebrothers
andtheir wives, and E’s grandchildrenBy participatingin the
cruise,P impliedly representedhat he had no objectionto the
proceedsof sale being used to fund it; would now be
unconscionabléor Pto insiston his strictrights.

MT
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TORT

Donette Thompson v The Cayman Islands Health Serves Authority & Dr.
Gilbertha Alexander

Negligence- blanket immunity under s.12 Health ServicesAuthority Law
2004 — compatibility with Bill of Rights, Freedoms,and Responsibilities,
Caymanlslands Constitution Order 2009 — retrospectiveeffect of the Bill of
Rights

Grand Court CauseNo: 190/13
Williams J
February 19th 2016

Leqislation referred to

HealthServicesAuthority Law (2004R)
The CaymanConstitutionOrder2009

Cases referred to

CharlesMcCoyv CaymanlslandsHealth ServicesAuthority & Dr Jha Cause
no.G2/13

Elliott v CaymanislandsHealth ServicesAuthority[2007] CILR 163

In TheMatter of Nairne[2013]1 CILR 345

Mr J Jonedor thePlaintiff
Mr P Bowenfor the 1°'& 2™ Defendants

Facts:

P was born at GeorgeTown Hospital on 9th July 2005. The hospital was
maintainedand operatedby the 1% Defendant,which was responsiblefor the
generalmanagementf the hospital,including nurseryand midwifery. The 2™
Defendant,an employeeof the 1* Defendantswas the attendingconsultant
obstetriciarat P’s birth.

P suffersfrom spasticquadriplegiahypoxicischemicencephalopathwgeizures,
microcephaly,cortical blindness,bilateral brachial plexus injury and global
developmentelay.

P suedbasedn theclaimthatthe 1 and2™ Defendant'soweda ‘duty of careto

providereasonablcompetenimedicalcare’ andthattheywerein breachof this

duty as a result of the negligentmanagemenbf the mother’slabour and the

delivery of P by the 1* Defendant'slinicians, midwivesandthe 2" Defendant.
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It was claimed that the 1% Defendantwas either vicariously liable for these
negligentacts,or directly liable undera non-delegabléluty of care.

It was claimedthat the bilateral brachial plexusinjury was causedby the 2"
Defendant’'snegligentperformanceof a caesariarsectionperformedon the P’s
mother,for which hewaspersonallyliable.

The 1* Defendantdeniedthatits servantor agentsverenegligent,andthat, by
reasonof s.12of the Health ServicesAuthority Law 2004, they did not owe a
duty of careto P. The secondDefendantalsodeniedbeingnegligent,andthat,
asaresultof s.12,hedid notoweaduty of care.

S.12provides:

‘Neither the Authority, nor any director or employeeof the Authority, shall be
liable in damagesfor anything done or omitted in the discharge of their
respectivefunctionsor dutiesunlessit is shownthat the act or omissionwasin
badfaith.’

It was acceptedhat bad faith, which involves improper motivesand doesnot
include negligencedid not arise on the facts of the case. P’s motherdenied
knowledgeof theimmunity.

The P claimedthat s.12wasinconsistenivith a numberof sectionsof the law,
particularly Ss3(3), 12A and 32(2) of the Health ServicesAuthority Law 2004
andthat s.12 should be read narrowly, with immunity limited in scopeto the
settingup and generaladministrationand running of the Authority, and not in
relationto medicaldecisionsandtreatment.

Further, that should the court concludethat there existed such an immunity,
including consideratiorof s.25 of the Bill of Rights, that the P would seeka
declaration of incompatibility pursuantto s.23 of the Cayman Islands
ConstitutionOrder,assuchanimmunity, it wascontendedyould be in breach
of sections2 (right to life), 3 (right not to be subjectto inhumaneor degrading
treatment)7 (right to afair trial), and17 (Protectionof Children)of Part1, Bill
of Rights, Freedomsand Responsibilities,of the CaymanConstitution Order
2009.

S.25provides:
‘In any casewherethe compatibility of primary or subordinatdegislationwith
the Bill of Rightsis unclearor ambiguoussuchlegislationmust,sofar asit is

possibleto do so,bereadandgiveneffectin away whichis compatiblewith the
rightssetoutin this Part.’
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S.23provides:

‘If in anylegalproceedingprimarylegislationis foundto beincompatiblewith
this Part, the court must make a declarationrecordingthat the legislation is
incompatiblewith the relevantsectionor sectionsof the Bill of Rightsandthe
natureof thatincompatibility.’

Throughoutthe trial procedureghe Attorney Generalconsideredwhetherto
intervenein thecaseandbejoinedin this matter,but eventuallydid notdo so.

Held (orderasfollows)

() S.12 clearly and unambiguoushappliedto all employeesand
was not limited to directors. Further, the legislative history
clearly indicatedan intentionto extendthe immunity provided
by s.12 beyondthe Health ServicesAuthority Law itself, to
includethe dischargeof commonlaw duties. S.12did not give
rise to inconsistencyor absurdity and was thereforeto be
interpretedliterally. Therefore,s.12 grantedimmunity to the
Authority, its Board and its employeedrom civil liability, so
long astheactionsor admissionsverenotin badfaith.

(i) S.250f the Bill of Rightsonly appliedwherethe compatibility
of the primary or secondanjegislationwith the Bill of Rights
was unclearor ambiguous. Thus, it was not applicablegiven
thats.12of the Health ServicesAuthority Law 2004 wasclear
andunambiguous.

(iii) Given the fundamentalrole the Attorney General played in
determiningthe appropriatewording of s.12,the absenceand
lack of input from the Attorney Generaladverselyimpingedon
the Court’sability to makea fully informeddecisionandproper
determination of the issues regarding the question of
incompatibility with the Bill of Rights under s.23, and the
guestionof its potentialretroactiveeffect. P’s applicationfor a
declarationof incompatibility would thereforebe adjournedto
enable the Attorney General’'s Chambers to make
representations.

The partieswere directedto providethe Attorney Generalwith
materialssubmittedto the Court which the Attorney General
hadnot beenprovidedwith previously,in additionto a copy of
thejudgment.
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The parties, in consultation with the Attorney General’s
Chamberswereto arrangea mentiondateto enablethe Judgeto
makeany necessargasemanagemerdirectionsto progresghe
applicationfor a declaratiorof incompatibility.

MCR
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TRUSTS

IN THE MATTER of the Y Trust No 1

Deedwof settlement identity of protectornamesin deeddoubtful- rectification
of deed-retirementof trustees

Grand Court CauseNo: FSD 49 of 2015(ASCJ)
SmellieCJ
November19th and 20th 2015

Case referred to

Megerisiv ProtecTrustManagemenEstablishmenf2012] (2) CILR 355

Authoritative works referred to

Snell'sEquity

Mr F HinksandMr SHurry for the Plaintiffs

Mr C McKie QCandMr C La-RodaThomador the First Defendant
Ms R Reynolddor the Secondefendant

Mrs SWarnock-SmitlQC andMr R Lindleyfor the Third Defendant
SixthDefendanhot appearing

Facts:

A settlementvasconstitutecby a deedin Decembed 982.Y wasthe Settlorand
ProtectorFDS wasthe controlling mind of Y. F wasappointedas Protectorin

placeof Y, but the appointmeniwasinvalid asthe trustees’powerto appointa
Protectoronly aroseif therehad not beena Protectorin placefor one month.
Thus it was arguedthat a mistake had beenmaderequiring rectification and
showing F as Protector. Moreover, the consentof the Protector had been
requiredto the retirementof two trusteesand thustherewas a questionasto
whether the trusteeshad retired, and whether the subsequentcts of trust

administratiorfor the past31 yearshadbeenvalid.

Threeissuesarosefor discussiorin the case namely:

1. WhetherF wasintendedto be the Protectorof the settlemenfrom the
momentof constitution, so that the settlementshould be rectified to

reflectthis.

2. WhetherF’s consento the Deedof Retirementvasobtained.
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3. Whetherthere had beenunduedelay by the trusteesin bringing this

action.

Held (orderasfollows)

MT

(i) On the evidence,the Court was satisfied that F should be the
Protectorof thetrust.

(i) Therewasa strongindicationthat F's consentto the retirementby
thetrusteesvasnotregardedasnecessary.

(iii) Sincerectificationwasadiscretionaryemedylachesanddelay
neededo beconsideredAn accuratessummaryof the principles
wasto befoundin Snell’'sEquity, 33rdeditionat para5- 011:

‘Mere delay... delayis not sufficent of itself to bar the claim. There
mustbe somethinghatrenderst inequitableto grantrelief. SeeWeld v

Petre19291 Ch 33 — a casein which 26 yearsdelay was not itself
sufficientto disentitlea mortgagorfrom redeeminghis shareswvhich he
had pledgedto securea loan which he had repaid, there being no
prejudiceto theMortgagee.’

In this casewhererectification was being soughtin the interestsof all

partiesinterestedn the trust, including the beneficiariesjt was plainly

not inequitableto grant the relief, concernsabout delay and laches
nothwithstanding.

Nevertheless,itvas necessaryo discusswhetherrectification was the
appropriateremedyin this case.Rectification was available where a
documentfailed to give effect to the intention of its maker,andif the
documentwere rectified it would give effect to the intention of the
maker. But convincingproof thatthe documentid not reflectthe true
intention of the parties was required before rectificarion coulds be
grantedMegerisiv ProtecTrustManagemenEstablishmen T hatproof
wasestablishedh relationto the Deedof Settlementput notin relation
to the Deedof Retirement.
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